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Abstract
Attorney misconduct affects the victims, the justice system, and the reputation of the
entire legal profession. The legal profession suffers from a negative public perception
because of a perceived lapse of ethical conduct. This study was designed as a general
qualitative study and its purpose was to understand the processes attorneys experience
regarding peer reporting of attorney ethical misconduct. The questions examined in this
study was whether attorneys were willing to report their peer’s ethical misconduct and
why those attorneys decided to report or not report their peer’s ethical misconduct.
Twenty open-ended questionnaires were collected from a sampling of active, practicing
attorneys in good standing located within the State of Michigan. Data was coded both
manually and with the assistance of NVivo to find themes within the responses. The
results of the questionnaire found that attorneys were willing to report their peer’s ethical
misconduct as required by the Model Rules of Professional Conduct. Reasons given for
reporting by the respondents were a sense of duty, and to protect the interests of their
clients. The reason given by the respondents on why an attorney may not report a peer’s
ethical misconduct was fear, ranging from fear of retaliation to fear of being mistaken.
The social change implications of this study were to promote and assist attorneys to
safely and confidently report ethical concerns and to improve the overall public
perceptions of the legal profession. The legal profession self-governs its members in
matters of ethical rules enforcement. A better understanding of the motivations and fears
associated with peer reporting can help the Bar design solutions to address peer reporting

concerns.
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Chapter 1: Introduction to the Study

There are many jokes made at the expense of attorneys and of the legal
profession. A vast majority of the jokes result from the ethical and character integrity of
the attorney or of the profession. There is an old cliché that there is a hint of truth in
every joke. Why do people often joke or comment regarding the likability and integrity
of lawyers and the legal profession? Does the legal profession suffer from a negative
public perception because of a perceived lapse in ethical conduct?

The mistakes and poor decisions of those individuals who violated some ethical
rule are displayed every month in State Bar journals throughout the country. Every month
one can read about the facts and circumstances that lead an attorney to receive either a
reprimand, suspension of law license, or even disbarment. This display of an attorney’s
lapse of judgment helps instruct other attorneys by showing what types of behavior
warrants disciplinary action and what the results of his or her actions may lead.

Attorney misconduct not only affects its victims and the justice system but also
affects the reputation of the entire profession. Victims are often hesitant to report ethical
misconduct because they do not want to become involved in the legal process or may be
embarrassed by the incident. It may even be possible that a victim does not know he or
she is a victim. If these incidents of ethical misconduct are under reported then it
becomes difficult for the proper authorities to address the situation and enact measures to
correct this problem. Many professions, including the field of law, rely on self-

regulation in order to control its members and maintain professional integrity.



The topic of this study is what are the motivations for attorneys to report the
ethical misconduct of a peer attorney. There is little literature relating to this specific
topic. There seems to be a negative perception of attorneys and of the legal profession. |
hope to expand the literature for this topic. I believe that by better understanding the
motivations of peer reporting of attorney ethical misconduct the various state and county
bar associations can improve how reporting occurs and can help provide services and
education to attorneys. The social change implications are to promote and assist
attorneys to safely and confidently report ethical concerns and to improve the overall
public perceptions of the legal profession

This chapter will briefly examine the problem, purpose and research questions
relating to peer reporting of attorney ethical misconduct. I also presented the layout of
the methodology and framework I used for this study; including the scope, limitations,
and assumptions associated with this study.

Background

In the business world if there are upset customers that do not complain, how can a
business address those concerns? If victims of crime or of ethical violations fail to report
their victimization how can the appropriate authorities correct the problem? A victim
may not be aware of their victimization or simply may not want to become involved, thus
it is the responsibility of the State Bar and its members to regulate the profession in order
to maintain integrity.

The Preamble under Rule 1.0 of the Michigan Rules of Professional Conduct

(2014) states that the legal profession is self-governing and that attorneys have the



responsibility to follow the rules of conduct and to aid in observing other lawyers
(Michigan Rules, 2014). This statement clearly shows how important the legal
profession believes in self-regulation of its members. It specifically comments on the
importance of its members observing other members. Because there is a general
reluctance of victims to report misconduct the concept of peer reporting becomes
important.

The literature shows common reasons why whistleblowers and victims of crime
choose not to report. The primary reason is a fear of retaliation (Bruns, Jackson, &
Zhang, 2012; Cornock, 2011; Green & Latting, 2004; Kidd & Chayet, 1984; and
Verschoor, 2012). However, the literature also shows that a desire to see justice is a
primary motivating factor in reporting misconduct (Victor, Trevino, & Shapiro, 1993;
Goldberg & Nold, 2001). My study tied the factors seen in whistleblowing and criminal
victimization to attorney peer misconduct in order to fill this gap in the literature.

The legal profession relies on internal monitoring to govern its members. If the
reasons for not reporting ethical misconduct are not understood and addressed, the full
effectiveness of the reporting systems may be affected. Various reasons may influence an
attorney from reporting misconduct. Previous research in relevant related fields, such as
whistleblowing and criminal victimization, showed a pattern of various influences that
affected an individual’s rational for reporting misconduct (Rebbitt, 2013; Kelk, 2013;
Posick, 2013; Bjorkelo and Macko, 2012; Bruns, Jackson, and Zhang, 2012; Verschoor,
2012; Moore and McAuliffe, 2012; Cassematic and Wortley, 2012; Fredin, 2011;

Cornock, 2011; de Graaf, 2010; Bannon, Ford & Meltzers, 2010; Thompson, Sitterle,



Clay, and Kingree, 2007; Green and Latting, 2004; Bryant and Williams, 2000; Trevino
and Victor, 1992; Kidd and Chayet, 1984)

Ethical integrity is so important that the American Bar Association passed the
Model Rules of Profession Conduct (Model Rules, 2014). Each state in turn has a
codified version of the Model Rules of Professional Conduct. In Michigan, the state bar
adopted the Michigan Rules of Professional Conduct (Michigan Rules, 2014). Every
attorney within the jurisdiction is required to abide by the standards set forth within these
rules. Since every member of the bar is expected to know and abide by these rules, the
members of the bar are in the best position to monitor and report violations.

For this study, there was a general assumption that the attorneys responding have
a general knowledge of ethical standards as defined by the Michigan Rules of
Professional Conduct and the American Bar Associations Model Rules of Professional
Conduct. The Michigan Rules of Professional Conduct are based on the Model Rules of
Professional Conduct. The assumption that attorneys know about the Model Rules of
Professional Conduct is based on the fact that a part of the Multistate Bar Exam has a
separate ethics test in which those attorneys wishing to obtain bar membership require
passage of this exam.

This study also assumed that the answers given by the attorneys are truthful and
comply with the standards expected from members of the legal profession. The topic of
morality and ethics, in theory, can appear black and white but in reality, can be quite
vague. This is due to the potential of many individuals having different personal

opinions regarding morality and ethics. Even though I recognized that individuals have



varying opinions regarding ethical interpretation, this study assumed that the Michigan
Rules of Professional Conduct and the ABA’s Rules of Professional Conduct precisely
define the ethical expectations of the profession.

This study was limited to the state of Michigan but could be replicated in other
states or at a national level. Sample size may also have been limited due to the sensitive
nature of ethical studies. Additionally, the sample size may have been limited due to the
fact that the subjects are professionals in which there is a premium on time and hourly
billing and that this study was strictly voluntary. This study limited the participation to
active, practicing attorneys. This helped ensure data was obtained from current attorneys
and not retired individuals that may be older and from a different ethical era. The active
requirement helped insure that participants were not currently being disciplined by the
state bar and were currently practicing in good standing.

The scope of this study focused on the peer reporting of attorney ethical
misconduct within the state of Michigan. The attorneys must have had a license to
practice law in Michigan and must have been active and in good standing.

Greembaum (2003) stated reporting is an important aspect of self-regulation,
enhances public image of the professional, and uncovers more misconduct through less
costly means (p. 264). In order to better understand attorney peer reporting the broader
concepts of whistleblowing and criminal victimization reporting was examined. Bruns,
Jackson, and Zhang (2012) defined whistleblowing, categorized examples of observed

misconduct, and examined peer reporting. Whistleblowing is a broad subject that



encompasses nearly all professions, yet the definition and reasoning for reporting
misconduct remained fairly consistent.

I made several intentional choices when I designed this research study. I was a
licensed member in good standing of the Michigan Bar. This fact greatly influenced my
decision to use the State of Michigan as my geographic boundary for this study. I
recognized the fact that individuals outside of the legal profession have negative
perceptions of the general profession of law. As an attorney and as a scholar I hope the
study of ethical misconduct will help strengthen outside perceptions and also help
educate the legal community.

This study used a qualitative design that utilizes themes that may be common in a
quantitative study, specifically the Cost-Benefit analysis. The subject of ethics and
ethical misconduct lends itself to the qualitative design. The use of Cost-Benefit would
not work directly in a qualitative design, but under a grounded theory approach I could
examine the common themes seen in Cost-Benefit and apply them under a qualitative
approach. The reason I used this rout is that I believe that internal decision making is
vital to ethical decision making and in turn the decision to report the observed ethical
misconduct of a peer.

This study is significant because there is little research and limited peer reviewed
articles regarding reporting attorney misconduct. The integrity of the legal profession
relies heavily on self-governing and administrating. This responsibility falls directly on

the individual members of the Bar. In order to better understand the peer reporting



process works within the legal profession one must understand what motivates or
prevents members from reporting re refraining from reporting misconduct.

Because there is little research regarding peer reporting of attorney misconduct
one must look at different area of study. Whistleblowing and criminal victimization
share many common themes that can be used to help explain the motivations behind
reporting ethical misconduct. This study helped bridge the gap between general ethical
theory and practical application of enforcing ethical concepts engrained into every law
student and attorney.

The integrity of the legal profession is important for many reasons. Our country
and our society were built upon a foundation of law. The fundamental values we enjoy in
our society would likely not exist if our government and legal system were not stable.
The primary purpose of the legal profession is to ensure that justice is served and that the
rights guaranteed by our Constitution are upheld. However, if the legal professionals that
serve our society are not ethical the credibility of the entire system would be in jeopardy.
Education is one of the first methods to ensure credibility and integrity. If attorneys and
the State Bar Associations better understand what influences attorneys reporting observed
misconduct then can be addressed. Humans make decisions every day. How these
decisions are made vary greatly depending on the personality of the individual, the nature
of the decision, and other numerous outside influences. The decision to report a peer
attorney’s ethical misconduct is no different. It is my hope that this study will help us

understand how the decision to report ethical misconduct is made. This understanding



could help formulate educational programs and provide a mechanism to promote the
reporting of ethical misconduct.
Problem Statement

Attorney misconduct not only affects its victims and the justice system but also
effects the reputation of the entire profession. If incidents of attorney ethical misconduct
are under reported, then it becomes difficult for the proper authorities to address the
situation and enact measures to correct this problem. The purpose of my study was to
understand the process that attorneys experience regarding peer reporting of attorney
ethical misconduct and why those attorneys decide to report their peer’s violation to the
State Bar.

Ethical integrity is vital for the success of our legal system. The public needs to
be confident that those professionals working in the legal system are fair and competent
in their duties. Most importantly the public needs to be assured that their legal rights are
being protected. Ethical misconduct not only harms the reputation of individual attorneys
but also harms the entire profession.

Longan (2011) stated, “Lawyers need guidance in their continuing efforts to
conform their conduct to the ethical norms of the profession” (p. 249). If the legal
profession is expected to police its members it is important that the various State Bar
Associations have the correct information to educate its members, to monitor for
violations, and to enforce regulations. However, there are some disagreeing positions
regarding how monitoring and reporting should occur. Greenbaum (2003) discussed the

importance of mandatory peer reporting of ethical violations by other attorneys.



Greembaum believed that mandatory reporting is necessary because there is reluctance
by peer attorneys to report misconduct (p. 266). DeBray (2009) takes the opposite
position regarding mandatory reporting. DeBray recognizes the importance of reporting
unethical or illegal conduct but believed that reporting should be voluntary and not
mandatory. DeBray believed that mandatory reporting requirements negatively
influences attitudes and perceptions of attorneys, which may cause an attorney not to
report another attorney (DeBray, 2009). Negative attitudes and perceptions are not the
only concern regarding the reporting of ethical misconduct. Winter (2011) studied how
the attitudes and beliefs of members in a law firm can affect an individual’s belief. This
group mentality shapes how each member perceives ethical situations and could
influence reporting of misconduct, especially of fellow firm members. Tolsma, Blaauw,
and Grotenhuis, (2012) used a version of the cost-benefit model and applied it to their
research regarding victim reporting. I believe the Tolsma et.al study helps frame my
study because it showed the flexibility using cost-benefit themes in decision analysis.
The similar themes seen in whistleblowing and victim reporting can be tied to ethical
misconduct reporting. The Tolsma et.al study helped by showing that cost-benefit can be
used in a whistleblowing type of study.

These examples showed how complicated reporting ethical misconduct can be.
This study helped further the understanding on why ethical conduct is reported and what
can be done to promote the enforcement of ethical rules.

The issue regarding the motivating factors involved in the decision of attorneys to

report a peer’s ethical misconduct needs to be addressed because there is little actual peer
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reviewed research concerning this subject. Much of the previous research has been in
related fields of study such as whistleblowing and criminal victimization. Although a
study of these subjects can help further the understanding of attorney reporting
motivations they are not direct studies. Longan (2011) studies cases of attorney ethical
misconduct brought before the Georgia Supreme Court within a one-year period. Longan
acknowledged, “Lawyers need guidance in their continuing efforts to conform their
conduct to the ethical norms of the profession” (Longan, 2011, p. 249). This statement
shows there is a need for study so that guidance can be given.

A specific study on attorney reporting of ethical misconduct of peers can help
educate attorneys that face ethical dilemmas, can help authorities provide discipline and
training, and it can help educate the general public by showing the legal profession takes
situations seriously. A proactive approach can greatly help influence the perceptions the
general public has regarding the integrity of the legal profession.

This subject regarding the peer reporting of attorney ethical misconduct appeared
to have major gaps with the literature. The general subject of attorney ethics has been
substantially examined, however there appeared to be little peer reviewed research
regarding the reasoning or motivations of attorneys to either report or not report ethical
misconduct of peer attorneys (Long, 2009; Greenbaum, 2003; Longan, 2011; DeBray,
2009; Winter, 2010; Oldham and Whitledge, 2002).

Related subjects such as whistleblowing and criminal victimization needed to be
examined because of the lack of direct material within this subject. These fields are very

diverse, especially whistleblowing. A majority of the literature regarding whistleblowing
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spanned from agency, governmental or business whistleblowing (Rebbitt, 2013; Kelk,
2013; Posick, 2013; Bjorkelo and Macko, 2012; Bruns, Jackson, and Zhang, 2012;
Verschoor, 2012; Moore and McAuliffe, 2012; Cassematic and Wortley, 2012; Fredin,
2011; Cornock, 2011; de Graaf, 2010; Bannon, Ford & Meltzers, 2010; Thompson,
Sitterle, Clay, and Kingree, 2007; Green and Latting, 2004; Bryant and Williams, 2000;
Trevino and Victor, 1992; Kidd and Chayet, 1984).

Purpose of the Study

The purpose of this qualitative study was to understand the process that attorneys
experience regarding peer reporting of fellow attorney ethical misconduct and why those
reporting attorneys decide to report their peer’s violation to the State Bar. The question I
examined was whether licensed, practicing attorneys within the State of Michigan are
willing to report other attorney ethical misconduct and what factors influenced the
decision to report or not report the ethical misconduct?

There are many vocations that are considered as “professional”. This subjective
list includes physicians, dentists, clergy, educators, engineers, scientists, attorneys, etc.
Out of this list of professions, lawyers seem to have the most negative perceptions
associated with them. Attorneys are often the subject of negative jokes and comments
that seem to reflect the general perception of the legal profession. This study helped
address potential ethical concerns that the profession may have, specifically peer
reporting of ethical violations. If the proper authorities are aware of problems and
concerns then it may be more likely steps could be taken to correct problems and address

concerns.
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Ethical misconduct not only affects the efficiency of the legal process but also
affects the public’s perception of attorneys and of the legal system. If the public has little
or no faith in the justice system the process no longer operates efficiently. The main line
of defense against attorney ethical misconduct is education and the enforcement of
established rules. However, in order for the authorities to best enforce rules and establish
training and educational programs they need to know about violations. All decisions
have some type of consequence. The awareness of these potential consequences may
influence an individual’s decision. Do attorneys weigh these potential consequences by
determining possible costs and benefits of making the decision to report ethical
misconduct? If an attorney does weigh costs against benefits does that actually influence
the choice to report or refrain from reporting ethical misconduct?

The intent of this study was to develop the grounded theory that utilized themes
from a cost and benefit analysis. Since decisions have consequences, does an attorney
weigh costs and benefits when making the decision to report ethical misconduct of a peer
attorney? The literature regarding whistleblowing and criminal victimization share
common reasoning for why individuals decide to report or not report misconduct. This
study helped determine if the reasoning found in whistleblowing and criminal
victimization carry over to reporting attorney ethical misconduct.

If we can understand the process that attorneys experience regarding peer
reporting of other attorney ethical misconduct, we might understand why attorneys decide
to report or not report their peer’s violation to the State Bar. This study helped try to

explain why attorneys decide to report or not report ethical misconduct and how that
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attorney came to make that decision. In my opinion, the phenomenon of not reporting
misconduct seems to be engrained in us at an early age. As a child I remember being
chastised for “tattling”. This negative perception of “tattling” came not only from the
adults but also from the other children, especially the perpetrator of the misconduct.
Many negative slangs come from “tattling” such as “rat”, “snitch”, “nark”, “singing like a
bird”, etc. These entrenched ideas make it difficult for an individual that has legitimate
concerns to report misconduct. It is my hope that this study will help enlighten the legal
profession and educate so that proper procedures and training can be established.

The decision to either report or not report ethical misconduct directly relates to
the influences that guided that decision. This study helped determine that part of this
influence is an internal cost-benefit rational. This study also helped determine that the
stated rationales for reporting criminal victimization and general whistleblowing also
applies to the reporting of attorney ethical misconduct. Numerous studies have been
made in the fields of whistleblowing and in criminal victimization, yet very few studies
have been made regarding the peer reporting motivations of attorney ethical misconduct.
By examining whistleblowing and criminal victimization, common themes were seen.

Research Question

The question I examined was whether licensed, practicing attorneys within the
State of Michigan were willing to report other attorney’s ethical misconduct and what
factors influenced the decision to report? Why does an attorney choose to report or not
report a peer’s ethical misconduct? Does an attorney weigh perceived costs against

perceived benefits when making this decision? If so what are those perceived costs and
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benefits? Previous studies in related fields such as whistleblowing and criminal
victimization share common reasoning for reporting and not reporting misconduct. Do
these common themes also apply to peer reporting of ethical misconduct and does those
themes relate to the possible cost versus benefit?

These questions helped provide a foundation to examine the reporting habits of
peer attorneys for other attorney ethical misconduct. Another approach could have been
taken from the perception of victims, however a study of victims would present
additional complications. A victim may not know he or she is a victim of misconduct or
may be unwilling to become involved. The legal profession relies on self-enforcement of
ethical rules. All practicing attorneys are members of their state’s bar and thus are
responsible for each other.

I believed the best way to gather information was to conduct an open
questionnaire of attorneys within my jurisdiction. I selected a random sampling from the
state and mailed a letter of explanation of this study with a questionnaire. Answers were
then either mailed or emailed back to me.

Conceptual Framework/Theoretical Base

This study was conducted as a qualitative study utilizing a grounded theory. The
grounded theory for this study is based on Cost-Benefit Analysis, which is typically used
in quantitative studies. This study used the common themes typically used in Cost-
Benefit Analysis but applied as a qualitative analysis.

A questionnaire was given to a sample of attorneys within the jurisdiction and the

questioning took place within the state of Michigan. The questions focused on whether
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the attorney has witnessed or been a victim of ethical misconduct by peer attorneys. The
questionnaire also focused on the reporting of the misconduct and inquired on what
factors led to the decision to report or not report the ethical misconduct to the State Bar.
The Michigan Rules of Professional Conduct shall define ethical conduct or misconduct
and shall be used as a basis for the reporting of certain conduct.

This qualitative study utilized the grounded theory approach to analyze what
factors influence an attorney’s peer reporting of ethical misconduct. The intent of a
grounded theory study is to move beyond description and to generate or discover a theory
(Creswell, 2013, p. 83). The theory I am examining is that attorneys utilize some type of
internal analysis weighing perceived benefits versus perceived costs, when determining if
ethical misconduct should be reported. Attorneys will be given the opportunity to explain
through the questionnaires how and why reporting decisions were made.

Gourdriaan defined cost-benefit as “calculations made based on the expected
expenditures and returns to the victim” (Gourdriaan, 2006, p. 23). This definition closely
fits what my study is trying to answer, however not completely. I want to understand the
process and not merely establish a correlation. For that reason, I want to establish a
grounded theory that utilizes the common themes found within the Cost-Benefit Analysis.
My study would better benefit from more open-ended answers from the subjects than a
statistical analysis. A grounded theory approach allowed me to explore cost-benefit
themes by adding further explanations and details.

Creswell (2013) stated “postpositivism has the elements of reductionistic, logical,

empirical, cause-and-effect oriented, and deterministic based on a priori theories”
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(Creswell, 2013, p.24). Researchers view inquiry as a series of logically related steps,
believe in multiple perspectives from participants and use rigorous methods of qualitative
data collection and analysis (p.24). These ideals work well with the grounded theory
approach since it is crucial to develop a logical progression when creating a new idea or
theory, or specifically in this study utilizing themes from a different methodology and
using them in a different way.

Social Constructivism is defined when an “individual seeks understanding of the
world in which they live and work” (Creswell, 2013, p.24). Creswell (2013) also stated
that social constructionist’s “develop subjective meanings of their experiences” (p.24). A
phenomenological study would benefit by using a social constructivism theory. A
researcher can understand a common meaning for an incident better if that researcher can
understand how individuals understand and interpret the world in which the subjects live
in.

People make decisions every day, which can range from simple mundane to life
altering. How decisions are made may vary greatly depending on the facts of the
situation and the general personality of the individual. Reporting a colleague, friend, or
professional associate is typically not a decision made lightly. It is easy to conceive that
reporting may have consequences to the reporter. The pairing of a grounded qualitative
study with themes found in cost-benefit analysis may help explain how reporter comes to
the decision to report misconduct. A pure cost-benefit analysis would only look at the
numbers associated with weighing pre-defined costs against benefits. As a grounded

qualitative study, a respondent may have greater freedom to explain personally perceived
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costs and benefits of their actions. The beliefs and personality of one reporter may vary
greatly from another reporter. Although both individuals may report a similar act, it is
possible that the reasons for doing so may vary. Utilizing a grounded theory that borrows
from cost-benefit each respondent can explain how he or she came to that decision.

This study examined the attitudes of attorneys who witness or have first-hand
knowledge of another attorney’s ethical misconduct. This misconduct must be recent and
have some relevance to the reporter. The decision to report or not report misconduct may
be difficult depending on the circumstance and the personality or attitudes of the reporter.
For this reason, it may be difficult to establish concrete reasoning for why a person
chooses to report or not report misconduct. As a result, this study focused on individual
reasoning on a cost-benefit level. As a qualitative grounded study, the subjects will be
about to further elaborate on individual opinions.

Nature of the Study

The nature of this study was a qualitative methodology utilizing a grounded
theory design. The questionnaire focused on attorneys’ attitudes towards reporting ethical
misconduct of other attorneys. The questionnaire also inquired about the factors involved
in the decision to report or not report the ethical misconduct. Patton (2002) stated,
“behaviors, opinions, feelings, knowledge, sensory data, and demographics are common
interview questions”, and “any kind of questions one might want to ask can be subsumed
in one of these categories” (Paton, 2002, p. 351). These question classifications helped

compose the opened ended questions. The recipient should feel free to anonymously
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answer questions regarding ethical situations and how he or she responded to observing
peer ethical misconduct.

Question classification is not the only important categorization used to collect and
interpret data. Using software such as NVivo proved helpful in this qualitative research
project. Good organization is one of the best techniques a researcher can utilize
regardless of the methodology or style he or she chooses to employ. The key to this
study was to understand the observer or reporter of ethical misconduct. Using NVivo to
organize, store and compile data assisted in this comparison.

Creswell (2013) describes the grounded theory procedure data analysis, which
includes open coding, axial coding, selective coding, and finally ending with a
“discursive set of theoretical propositions” (p.195). The questionnaires will ultimately
ask why he or she decided to report or not report the misconduct. The next stage of axial
coding creates codes that help connect similarities or causal relationships. Selective
coding involves selecting or creating a narrative.

I believe the grounded theory approach was the best approach for my study.
Creswell (2013) stated, “the intent of grounded theory is to move beyond description and
to generate or discover a theory for a process or an action” (p.83). In my study I wanted
to establish a theory that that attorney ethical violations were under reported by peer
attorneys and the reasons for under reporting or not reporting ethical violations are
similar to those reasons found in general whistleblowing and crime reporting. The best
way to gather information was to give an anonymous questionnaire to a sampling of

attorneys within the jurisdiction. The phenomenon of the under-reporting by victims of
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crimes has been well documented; however, the theories and documentations of victim
crime reporting only seem to point towards criminal behavior and the fear of retribution.
I believe a new theory explaining victimization of ethical conduct was appropriate.

The reason I chose the grounded theory approach is that there are numerous
studies regarding ethics and whistleblowing; however, there are few specific studies that
focused on the peer reporting of attorney ethical misconduct. A qualitative study allows
for attorneys to explain why they chose to report or not to report a peer’s misconduct. |
believe the decision attorneys make can be explained by both previous related studies as
well as examining responses of an anonymous questionnaire. I believe the decisions are
made when the attorney weighs costs of reporting against the benefits. However, the
Cost-Benefit Analysis, which is commonly found in quantitative studies would not allow
for extended explanation of recipients reasoning. The grounded theory approach will
allow the benefits and detriments found in previous studies, such as fear of retaliation or
the need to see justice for example, to be examined against the reasoning given by the
subjects.

This study focused on licensed, practicing attorneys within the state of Michigan.
Since the topic of ethics can be sensitive, a questionnaire was administered allowing the
attorneys to answer anonymously. I used a questionnaire instead of personal interviews
because I believed that allowed for anonymity as well as allowed the busy attorney to
participate as their schedule allowed. Due to the large number of attorneys within the
state, a random sampling will be obtained. Because I am also a member in good standing

of the State Bar I have access to a listing of attorneys within the state. Respondents then
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mailed or emailed their responses, or completed the survey online. The results of the
questionnaire was personally examined and coded in order to determine whether or not
patterns existed. The focus of the questions was on the personal decisions to report or not
report peer misconduct and what costs or benefits affected their decision.

Definitions
Operational Definitions “Misconduct” is defined as “behavior that is contrary to the
values, standards and policies of the organization” (Plinio, Young & Lavery, 2010, p.
173).

“Whistleblowing” is defined as a disclosure by an employee or organization
member of observed misconduct, acts, omissions, practices, policies or illegal and
immoral practices that harm another, which disclosure may be needed to end or prevent
the action (Bruns, Jackson, & Zhang, 2012, p. 9; Kaptein, 2010, p. 515; Mansbach &
Bachner, 2009, p. 18; Zhuang, Thomas, & Miller, 2005, p. 463).

“Peer reporting” is defined as a type of whistleblowing that involved a peer
(Zhuang, Thomas, and Miller, 2005, p. 463).

“Morals” and “morality” refers to what is judged as good conduct; and ethics
refers to the study and analysis of what constitutes good or bad conduct (Pollock, 2016).
For purposes of this study the terms “ethics” and “ethical” are interchangeable with the
terms “moral” and “morality” (Pollock, 2016). Likewise the term “unethical” is
interchangeable with “immoral” (Pollock, 2016).

Rule 8.4 of the American Bar Association’s Model Rules of Professional Conduct

(2012) defines “attorney ethical misconduct” as the following:
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“It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation; (d) engage in conduct that is prejudicial to the
administration of justice;

(e) state or imply an ability to influence improperly a government agency
or official or to achieve results by means that violate the Rules of
Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation
of applicable rules of judicial conduct or other law.”

Assumptions

For this study I assumed that the attorneys that responded to the questionnaire
know the ethical requirements stated within both the ABA and Michigan Model Rules of
Professional Conduct. Ethics is a required class for all law schools and a portion of the
Bar Exam deals with ethics and the Model Rules of Professional Conduct. I also
assumed that the respondents can recognize unethical behavior.

It is further assumed that the recipients are currently licensed, practicing members
in good standing. Bar membership lists typically show whether the member is active and
they are on the list because the individual is a member of the state bar. However,
membership lists are updated yearly and thus it may be possible that a member could
have retired or have been disciplined resulting in a removal of the good standing status.

Finally, it is assumed that the answers to the questionnaire accurate and truthful.

Questions regarding ethical conduct can be sensitive, especially if an individual has done
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something wrong or feels guilty about not doing something he or she believes should
have been done. With an anonymous questionnaire it would be impossible to gage the
truthfulness of the answers and thus it must be assumed that if the respondent took the
time to participate in the study that the answers are truthful.

The legal profession relies on the discovery of truth and the furtherance of justice.
It is in the best interest of the profession that the individual members of the bar recognize
the importance of enforcing ethical rules. One of the core tenants for practitioners within
the legal profession is the ability to provide proof to assertions made. Unfortunately,
there are times where there is no proof. For this reason, the previous assumption I made
for this study must be recognized. It must be assumed that the participants of the study
want to further the best interests of the profession and thus their answers would be
accurate and truthful.

The legal profession is by its nature adversarial and competitive. In every case
there is a “winner” and a “loser”. The nature of competition may create scenarios where
an attorney might stretch ethics. The challenge is recognizing peer concerns of ethics
versus negative emotions associated with losing a case. Therefore, there must be an
assumption that ethical reporting is done for the proper reasons and not for retaliation,
revenge or a bargaining tool.

Scope

Attorney misconduct can affect the victims of the misconduct, the justice system,

and the reputation of the legal profession. If incidents of attorney ethical misconduct are

under reported, then it becomes difficult for the proper authorities to address the situation
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and enact measures to correct this problem. In order to address this problem, my study
will focus on what consideration would influence a peer reporter to report misconduct. It
is difficult to determine what considerations should be taken when ethics are involved.
Law enforcement officers have a saying, “ignorance of the law is no excuse”. Likewise,
ignorance of ethical rules and the perpetration of unethical conduct is typically not an
excuse as far as many State Bar Disciplinary Committees are concerned. However, with
experience comes knowledge. One consideration may be to ask the experience level of
potential reporter. A new graduate in his or her first real job may have different
influences than a seasoned attorney. Another consideration would be a comparison of
different costs and benefits. A cost or benefit to one person may not necessarily have the
same impact on another reporter. This study will focus on individual attorney’s
subjective view of ethics and the role he or she plays in the enforcement of the ethical
rules. The real-life application of ethical dilemmas can often be less obvious than
scholastic scenarios. Life is rarely “black and white” thus obvious decisions may not be
so obvious at the time an individual is forced to face that decision. For this reason the
recipients of the questionnaire should be allowed to explain how decisions regarding
reporting ethical misconduct were made.

The population for this study shall be limited to attorneys who are active,
practicing members in good standing of the Michigan State Bar. A random sampling will
be taken from that specific pool. The questioning was limited to an open-ended survey,
allowing the respondents to answer the questions anonymously while providing as much

detail as they wish. Although the questionnaire will allow for open-ended answers, the
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recipients will be encouraged to reflect on potential costs and benefits they perceived
while encountering or observing a peer attorney’s ethical misconduct.

The design strategy for this study included elements from the naturalistic inquiry
strategies. Patton (2002) describes this type of a strategy as a “studying real-world
situations as they unfold naturally, nonmanipulative and noncontrolling with openness to
whatever emerges” (p. 40). This wias achieved with the anonymous questionnaire and
because the questionnaire can be completed in private, with no direct influence or
observation by the researcher, control and manipulation should be kept to a minimum.
The analysis strategy I used is that of the holistic perspective. Patton (2002) describes
this as, “the whole phenomenon under study is understood as a complex system that is
more than the sum of its parts” (p. 41). The study of ethics and the decision to report a
peer is dependent on personal opinions and beliefs. There are numerous variables
depending on the subject’s personality. The questionnaire allowed for individual
explanation for why the subject decided to report or not report their peer’s ethical
misconduct.

One important consideration is whether this study has adequate transferability.
Transferability when results of qualitative research can be generalized to other contexts
or settings (Trochim, 2006). I believe this study could easily be replicated in other states
besides Michigan. The study could also be expanded to a national examination of peer
reporting of attorney ethical misconduct. I also believe that the basis of this study need
not be limited to only attorneys but may be applicable to any profession that relies on

internal enforcement of ethical conduct.
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Delimitations
The subjects included in this study were licensed, practicing attorneys in good
standing within the state of Michigan. The jurisdiction was limited for the purpose of
efficiency; however, any state could have been selected for this study. In order for an
attorney to practice law within the state of Michigan, or any other state, that attorney
must be accepted into the State Bar. This is done either through either a successful
passage of the bar exam or a transfer of a valid license from another jurisdiction.
Although an attorney may be properly license, he or she may not be practicing.
Examples of non-practicing attorneys may include professionals in academics, judges, or
any individual who has a law degree and license but chose to pursue a different career.
The purpose of this specific study is to examine peer reporting of ethical misconduct.
Eliminating individuals who are not actively practicing and who are not licensed to
practice will help ensure that the concept of peer reporting is fairly and accurately
represented within the samples of this study.
Limitations
A potential limitation or gap in this study was the number of responses to the
questionnaire. A study of ethics could potentially have a lower participation rate.
Subjects may have been reluctant to participate for various personal reasons. This study
focused on peer reporting of known or observed ethical misconduct. It is possible that
subjects may not have ever witnessed ethical misconduct. Although that information is

useful, that potential gap could have skewed the results by reducing the number of
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participates in the sample that had situations that warranted a decision to report or not
report a peer’s ethical misconduct.

Although this study could easily be duplicated in other states it is important to
realize that attitudes may differ between locations. The ABA Model Rules of Profession
Conduct are the standard throughout the United States, however attitudes towards
reporting may vary. Rural and small population areas may have closer relationships
among attorneys than in populated areas, resulting in a reluctance to report peers.

I disclose that my professional and educational background is a potential bias. 1
have a law degree and I am a member in good standing in the states of the Michigan Bar
and Iowa Bar. I also worked for several years as an assistant prosecutor. I am not
currently practicing because of my pursuit of my doctorate degree. Although I am a
member in good standing and have a valid law licensed, the fact that I am not practicing
law helps ensure no bias for this research project. The ultimate goal of this study is to
help the legal profession and provide information that may help ensure that the legal
profession remains professional and trustworthy. Data was reported as it was presented
and the original questionnaires with the subject’s answers have been kept for future
examination and validation if so desired.

I was also a citizen of the state of Michigan during this research phase of this
study. Michigan attorneys were purposely selected for this study because of both
accessibility and the fact that I desire to contribute to the jurisdiction I was currently a

resident. It should also be noted that I am not conducting this study for any legal
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organization, including the Michigan Bar. This study is solely for academic purposes. I
am happy to share any finding but the purpose of my study is for my doctoral study.

To minimize potential limitations, I shall remain focused solely on my area,
which was Michigan. It is possible that geography plays no role in peer reporting of
attorney ethical misconduct but to be sure every state or possible jurisdiction would need
to be studied. Michigan has both urban and rural environments. A localized analysis of
geography may be obtained by adding a question regarding an attorney’s proximity of his
or her practice to urban or rural areas.

Participation rate can be a challenge in any study. A study in ethics and the
reporting of ethical misconduct may potentially make potential attorneys reluctant to
participate. I hoped that by using an anonymous questionnaire an attorney would have
felt more comfortable participating.

Every researcher faces the dilemma of what can be legitimately done in a research
project and what is actually completed. Time and available resources often can affect
how a study is conducted. My study is no different. One thing that this study did not do
was examine attorneys that are not practicing law. An example of this classification
included attorneys that are retired; attorneys that are working in education, business or
government; and judges. All of these individuals could have a legitimate law degree and
may have experiences dealing the reporting a peer’s ethical misconduct but for the sake
of efficiency limitations needed to be made. I believed focusing the study on practicing

attorneys helped ensure the experiences were comparable. A practicing attorney’s
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misconduct may be significantly different than an attorney who observes some type of
ethical misconduct while teaching a class.

One of the inherent problems of the selection process was the potential for low
participation. Since this study limited the examination to licensed, practicing attorneys
within Michigan, the beginning sample pool was already quite limited. In addition,
attorneys, as professionals, have a premium on time. It was conceivable that many
recipients of the questionnaire did not participate because they were too busy or felt their
time could have been spent doing other things. Finally, recipients might have been less
likely to participate because of the subject matter of this study.

Another challenge for this study was the methodology itself. The subject matter
and research question best aligned with qualitative methods, which is how this study is
designed. However, the themes used in this study such as cost/benefit are often
associated with quantitative analysis. This study did not align with a quantitative or
mixed methods design. I believed I can help reduce confusion by explaining this
dilemma and assuring readers that this is not a cost/benefit study but instead merely used
themes seen with cost/benefit analysis.

Significance of the Study

This study will add to the present literature by specifically focusing on attorneys
and the motivations behind peer reporting. There is a vast amount of literature on general
whistleblowing and victim reporting of crime. However, within these two broad topics
there is little research that focused on whistleblowing by attorneys on other attorneys.

Likewise, there is little research that focused on the reporting of victims of attorney
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ethical misconduct. There is also numerous studies and law review articles about
attorney ethical misconduct and the ABA Model Rules of Professional Conduct. Most
of these articles and studies are about ethical themes or about specific cases of ethical
misconduct. Little research has been done involving random samples of attorneys and
their reporting habits regarding ethical misconduct. This study will attempt to fill this
gap and add the existing literature by providing a study with a random sampling of
attorneys answering a focused questionnaire regarding personal motivations on reporting
peer ethical misconduct.

There are several ways the legal profession can benefit from this study. This
study may first help identify whether there is a problem with the reporting system
regarding attorney ethical misconduct. It also identified reasons why other attorneys
chose not to report the misconduct of their peers. The State Bar may utilize this
information to provide educational materials to attorneys. It could also help attorneys
who may be struggling with the decision to report ethical misconduct by showing they
are not isolated. Greater understanding of ethical misconduct and how reporting can
affect other attorneys will help establish a better comfort level for those who may be
struggling with that decision. People often fear the unknown. This study established a
pattern of behavior regarding what influences the reporting of ethical misconduct. I hope
then perhaps a portion of that fear may be eliminated. An ethical legal profession will
not only help efficiency but also will help the general perception of attorneys and the

justice system.
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Ethical misconduct is not just an issue in the legal profession but is important for
every profession. If a person is intentionally being unethical there may be a good chance
that a victim of that misconduct would not know about the misconduct. The best way to
enforce ethical rules is for the profession, whatever profession that may be, to enforce it
themselves. The problem then becomes how can an organization enforce ethical rules on
its members if they do not know about violations? This study helped provide a better
understanding on the reporting habits of professionals regarding their peers. If a problem
is recognized and addressed early it may be possible to minimize or prevent further
occurrences. A person should not be afraid to do the right thing and report a known or
observed misconduct, yet it is easy to be intimidated by one’s peers. It is my hope that
this study will promote safer and friendlier work environments. Most importantly I hope
this study will provide ethical environments.

Social change does not come easily. So often the path of least resistance involves
minding one’s own business and not becoming involved when misconduct occurs. The
basis of this study was to gain an understanding on what factors might influence a person
to report or not report misconduct, or simply what benefits outweigh perceived costs of
reporting misconduct. If society can see that the ultimate benefits of reporting misconduct
outweigh individual costs the world may become a better place.

Chapter Summary

The purpose of my study was to understand the process that attorneys experience

regarding peer reporting of attorney ethical misconduct and why those attorneys decide to

report their peer’s violation to the State Bar. The question I examined was whether
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licensed, practicing attorneys within the State of Michigan are willing to report other
attorney ethical misconduct and what factors influenced the decision to report or not
report the ethical misconduct. Does an attorney weigh perceived costs against perceived
benefits when deciding to report ethical misconduct of a peer attorney?

Since there are not many studies specifically relating to the peer reporting of
attorney ethical misconduct the literature review will focus on related fields of study.
There are many similarities between general whistleblowing and victims of crime who
decide to report or not report their victimization. I believe these similarities helped
provide insight to attorney reporting of ethical misconduct.

In Chapter 2, the focus of the literature review is about whistleblowing, criminal
victimization, and attorney ethical misconduct. The reason for this approach was because
there is a substantial gap in peer-reviewed literature regarding the reporting of attorney
ethical misconduct by other attorneys. General whistleblowing and victim reporting
contain similarities regarding why victims report the misconduct. I believe these
similarities will continue into the legal profession and towards why attorneys report
misconduct of their peers. The reasons given can be interpreted into perceived costs and
benefits. Because the themes of costs and benefits can be seen within the studies,
literature was also analyzed regarding its application. It is important to note that this
study is not a cost/benefit study but it does recognize many themes associated with

cost/benefit analysis.
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Chapter 2: Literature Review

The mistakes and poor decisions of those individuals who violated some ethical
rule are displayed every month in State Bar journals throughout the country. Every month
one can read about the facts and circumstances that lead an attorney to receive either a
reprimand, suspension of law license, or even disbarment. This display of an attorney’s
lapse of judgment helps instruct other attorneys by showing what types of behavior
warrants disciplinary action and what the results of his or her actions may lead.

Attorney misconduct not only affects its victims and the justice system but also
effects the reputation of the entire profession. Victims are often hesitant to report ethical
misconduct because they do not want to become involved in the legal process or may be
embarrassed by the incident. It may even be possible that a victim does not know he or
she is a victim. If these incidents are under reported then it becomes difficult for the
proper authorities to address the situation and enact measures to correct this problem.

The purpose of the study was to understand the process that attorneys experienced
regarding peer reporting of attorney ethical misconduct and why those attorneys decided
to report their peer’s violation to the State Bar. The question I examined was how willing
were licensed, practicing attorneys within the State of Michigan to report other attorney
ethical misconduct, and what factors influenced the decision to report or not report the
ethical misconduct?

The literature review for this study is divided into three main sections. The first
section focused on the theoretical framework. The legal profession is one of logic and

facts. This forms the basis of an attorney’s argument when he or she advocates for the
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client. Creswell (2013) stated “postpositivism has the elements of reductionistic, logical,
empirical, cause-and-effect oriented, and deterministic based on priori theories” (p.24).
The grounded theory approach was the best approach for this study. Creswell stated, “the
intent of grounded theory is to move beyond description and to generate or discover a
theory for a process or an action” (Creswell, 2013, p.83). I used themes seen in the Cost-
Benefit Analysis, which is typically considered a quantitative theory, and utilize those
themes in a qualitative analysis. I believe decisions utilizing a comparison of personal
costs and benefits are seen in every person to some extent, whether it is a decision on
what restaurant one wants to eat at or what specific product to purchase while shopping.
The peer-reviewed literature regarding themes of cost and benefit will help explain how
individuals make decisions.

The second section shall focus on peer reviewed subject material. The content
material has three different subsections. This had to be done because of the fact that
there was not much literature regarding the reporting habits of attorneys of ethical
misconduct. I first examined specific literature that focused on attorneys and ethical
misconduct. I then examined articles that explored the topic of whistleblowing. The
final group of articles examined reporting criminal acts by victims. I believe a greater
understanding is achieved by studying the concepts of whistleblowing and criminal
reporting and apply those principles towards attorney ethical misconduct. The third
section of this chapter shall focus on the methodology reviews.

The literature used for this proposal was found using the comprehensive search

databases on the Walden University library website. The literature search found limited
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articles regarding peer reporting of attorney ethical misconduct, thus I needed to utilize
different search parameters. The first part of the literature review focused on attorney
ethics. The next part of the literature review contains articles that primarily focused on
the concept of whistleblowing. Whistleblowing can occur in any organization and field
of study, however the majority of the whistleblowing literature focused on either
whistleblowing in business or in governmental entities. The final part of the literature
review examined crime reporting by victims. All of these different articles were selected
to show common factors relating to the reporting of some type of misconduct. Many of
the reasons for whistleblowing or not is very similar to reasons given for victims of crime
reporting or not reporting their victimization. It is logical to imply that if there is a
similarity between corporate whistleblowing and criminal victimization then those
similar factors can be used to understand why attorneys may or may not choose to report
peer misconduct.

The scope of the literature review in terms of when the article was published
spanned from the years 1976 to 2016. A majority of the research articles fall between the
years of 2008 to 2013. The older articles tended to focus on established principles that
were either repeated in current articles or were the basis of current research. Many of the
articles from the 1980’s and early 1990’s focused on crime reporting, criminalization, and
its associated concepts. The focus of the articles shifted in the later 1990’s and 2000’s to
business and corporate whistleblowing. The decision to keep some of the older articles
was based on how the concepts within the articles were either supported or expanded

upon in the more recent studies.
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All of the articles were searched as a peer reviewed sources. A majority of the
articles originated from professional journals. The articles that focused on legal concepts
originated from law reviews.

The problem I addressed in this study was how negative perceptions of attorneys
might in part be related to attorney ethical misconduct. Peer reporting is an important
aspect in regulating the profession. What factors might contribute or prevent an attorney
to report a peer’s misconduct? In order to create a broader understanding, three main
categories of literature were examined. The first category examined attorney issues of
ethics, attitudes, and reporting. An example can be seen in a study conducted by Winter
(2010) where the general attitude or philosophy of a law firm can affect the ethical
philosophy of individual attorneys. DeBray (2009) and Greenbaum (2003) examined the
topic of mandatory peer reporting of ethical misconduct.

The second category examined the topic of whistleblowing. Bruns, Jackson, and
Zhang (2012) defined whistleblowing, categorized examples of observed misconduct,
and examined peer reporting. Kaptein (2010) also provided a definition of
whistleblowing as well as identified different types of responses for observed
misconduct. Much of the other literature mirrored these examples by providing similar
definitions of whistleblowing and providing similar reasons for reporting or not reporting
observed misconduct. This is relevant because the topic of whistleblowing broadly
encompasses different fields of study. The literature ranged from business and
economics, nursing and healthcare, and government or public employees. Although the

fields of study differ, the general definitions and rationale for reporting were all similar.
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The final category examined criminal victimization. The concept of crime rate
being disproportionate to actual crime because of victim reluctance to report crimes is a
well-established concept. Many of the reasons given by victims on why a crime was
reported or why they chose not to report a crime was similar to reasons listed in the
whistleblowing articles.

Literature Search Strategy

I used the Walden University online library and database services to conduct the
research for the literature review for this study. The databases I utilized included
Thoreau, Academic Search Complete, and ProQuest Central. In addition, a few articles
were retrieved using Google Scholar. Within each database the articles were first limited
by utilizing the “Peer Reviewed” and “Full Text” criteria. Initial searches were made
with no date limitations. This allowed me to find older articles that still were still cited
within other studies or older articles that still remained relevant. I then narrowed the
search by restricting the results to only include articles published after the year 2008.
This technique helped insure the article were recent and thus provide greater reliability.
Key terms were entered into the search engine as a “Boolean/Phrase”. 1 would always
use a minimum of two terms while searching, utilizing the “and” connector. Many times
a third term was used with another “and” connector for the purpose of narrowing the
search. I would also routinely use the “or” connector for the same word terms containing
alternate suffixes.

I began the literature research by searching for the key terms of attorney, lawyer,

and ethics. I also substituted ethics with ethical misconduct. The result of this search
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was limited, which caused me to shift the search from attorney ethics to general ethics.
The topic of general ethics became too broad so I focused the research by searching for
reporting ethical misconduct. This search resulted in a reoccurring theme of
whistleblowing. When I added the term whistleblowing to the search the relationship
between ethical misconduct and the reporting of that misconduct became clearer.
However, a large portion of the results from the whistleblowing search were business and
economics oriented. The concepts discussed in business whistleblowing could be applied
towards the social sciences, however I wanted to shift the literature research from
business and economics back to legal profession. I then used the key terms of
victimization, victims, and crime reporting. Many of the articles found under these
search terms provided relevant, but older articles. The reason I had to use various terms
and examine different fields of study was because there was little peer-reviewed research
relating to the reporting of attorney ethical misconduct. I was able to accumulate a
greater understanding of why attorneys chose to report or not report peer misconduct by
examining a broad field of literature of similar topics.

I performed the literature search by first organizing basic terms and themes that I
believed would produce results. I inserted these key terms into the main databases I
utilized, which were Thoreau, Academic Search Complete, and ProQuest Central. The
reason I selected these databases was due to the fact that those particular databases were
ones that included other databases or sources. Each key term was used in each database
until the results failed to produce useable articles. Although there was some duplication

in results, the majority of the results differed when a different database was used. When
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a particular term was used in each database I would either alter the search parameters or
move on to a new term.

There was little peer-reviewed research regarding attorneys and the peer reporting
of ethical misconduct. Because of this I had to examine several different, but related
fields of study. There is substantial literature regarding whistleblowing in the corporate
world. There also has been extensive studies regarding crime rate and criminal
victimization. Corporate whistleblowing and criminal victimization and crime reporting
are very similar and share many concepts. Many of the stated reasons for reporting or not
reporting misconduct in the business realm are similar to reasons victims chose to report
or not report crime. It is logical to apply these same concepts to the peer reporting of
attorney ethical misconduct.

Theoretical Framework

The theoretical frameworks for this study utilize themes found in cost-benefit
analysis and was applied to qualitative grounded theory methodology in order to help
explain why attorneys choose to report ethical misconduct of their peers. Tolsma,
Blaauw, and Grotenhuis, (2012) used a version of the cost-benefit model and applied it to
their research. The authors of this article theorized that the reporting process itself is also
a cost and theorize that if victims could report crime through some other method, such as
Internet or phone, then costs such as time spent would not influence the decision to report
a crime. I believe the Tolsma et.al study showed the flexibility using cost-benefit themes
in decision analysis. Reporting ethical misconduct, criminal victimization reporting, and

business whistleblowing share many similar concerns as it relates to reporting. These
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themes tie those concerns together and helps explain why victims or observers of
misconduct choose to report or not report the misconduct.

The literature regarding whistleblowing and victimization reporting state
numerous reasons why an individual chooses or fails to choose to report the misconduct.
An examination of these fields will help generate an understanding of peer reporting of
attorney ethical misconduct. However, I believe there is potential for expanding this
understanding. A good example may be seen in the study conducted by Tolsma, Blaauw,
and Grotenhuis (2012) where the authors utilized a cost-benefit analysis to study criminal
victimization reporting. Tolsma et.al theorized the reporting process itself may be a cost
but ultimately found it did not affect reporting habits. This study helped show how cost-
benefit analysis may be used to examine reporting habits of individuals that witnessed or
were affected by misconduct. By utilizing themes found in cost-benefit analysis I
theorize that an attorney makes the decision to report or not report based on perceived
costs and benefits. If an attorney reports that he or she believes there are more benefits to
reporting than not reporting then it is more likely that that attorney has or will report
ethical misconduct. Likewise if an attorney reports that the costs outweigh the benefits
then I believe it is more likely that the attorney has not or will not report ethical
misconduct. Every person has potentially different perceptions of what they believe is a
cost or a benefit and how those perceived costs and benefits weigh against each other.
For this reason a qualitative study was chosen so that subjects would have the opportunity

to elaborate or explain.
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I believe a grounded theory approach is the best approach for this study. Creswell
(2013) stated, “the intent of grounded theory is to move beyond description and to
generate or discover a theory for a process or an action” (p.83). The decisions made by
an individual who weighs benefits against consequences helps explains how an individual
“seeks understanding of the world in which they live and work™ (Creswell, 2013, p.24).
A researcher can understand a common meaning for an incident better if they can
understand how individuals understand and interpret the world in which the subjects live
in. Understanding attorney misconduct might occur if we understand the reason why a
peer attorney who observes ethical misconduct chooses to report or not report the
incident. Under a grounded theory approach themes of perceived costs and benefits
helped explain how attorneys decided to participate in the peer reporting of ethical
misconduct.

In order to better understand the themes of costs and benefits utilized in the
grounded theory study an examination of Cost-Benefit Analysis is needed. Cost-Benefit
Analysis began as a tool for economic evaluation but then became widely used in
governmental agencies as a result from President Reagan issuing an executive order
directing regulatory agencies to comply with this analysis (Posner, 2001, p. 1139). This
application towards public policy analysis helped to develop the potential of this analysis
towards social applications. Cost-benefit analysis is a quantitative tool utilized for
various reasons and by various fields of study. As an economic tool of analysis the literal
cost of a project is compared to the projected benefits of that project. The strength of this

approach is that it is fairly straightforward in regards to the comparison of raw numbers
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or figures. However, a weakness is that either the cost or a future benefit at times may be
speculation.

The Cost-benefit analysis became a useful tool within the social sciences because
of its common sense application. Goudriaan, Lynch and Nieuwbeerta (2004) and
Gourdriaan (2006) successfully applied the cost-benefit analysis to criminal
victimization. The non-reporting of crimes by victims has been a recognized problem in
the field of criminology. Cost-benefit analysis attempts to explain why victims choose to
report crime or to remain silent. Victims weigh the benefits of reporting their
victimization to their perceived costs of reporting the victimization. A greater
understanding on what victims perceive as a cost and a benefit will help provide potential
solutions to either help reduce those perceived costs or to enhance the benefit of
reporting.

Gourdriaan (2006) defined cost-benefit as “calculations made based on the
expected expenditures and returns to the victim” (p. 23). When an attorney decides to
either report or not report an ethical misconduct of a peer I believe the reporter makes
that decision based upon internal calculations of expenditures and returns.

Literature Review of Related Methods

An article by Gourdriaan (2006) took the social context idea and expanded it to
the socio-ecological model. The author discussed a Cost-Benefit relationship that a
victim internalizes when determining whether or not to report the crime they were a
victim. Gourdriaan defined cost-benefit as “calculations made based on the expected

expenditures and returns to the victim” (p. 23). Under this model various factors may
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influence crime victim reporting based on perceived costs and benefits. Examples of
benefits were identified as: likelihood perpetrator would be apprehended, feelings of
justification and empowerment by punishing the perpetrator, decrease of feelings of
revenge, feelings of enhanced personal safety, a feeling of helping society, restitution,
etc. Examples of costs include: time, feelings of fear, emotional stress cause by reliving
the experience, decreased chance of reconciliation if the perpetrator is known to the
victim, and fear of reprisal and revenge (p. 24). These two examples are not exclusive
and might include any other costs or benefits perceived by the victim.

When a person becomes victimized, he or she determines whether or not to report
based on a comparison between costs and benefits of doing so. For example, if a crime is
less serious, if there is a belief that there is a small likelihood of apprehension, and if the
victims believes the time spent on the matter is not productive then the belief is that the
costs outweigh the benefit and thus the crime will go unreported. However, if there is a
belief that the perpetrator will be caught, the victim has strong feelings of either revenge
or a need to see justice ensured, and a belief that law enforcement is competent and
believes the story of the victim then there is a likelihood that the benefits outweigh the
costs, such as time spent, and thus the victim may be more likely to report the crime.

Louis, Taylor and Neil (2004) studied how Cost-Benefit Analysis influenced
group decision-making. Individuals often identify themselves with social groups, which
often effect how they chose conflict behavior (p. 111). The authors wanted to test
whether cost-benefit analysis for conflict decisions are contingent on a group level. The

researchers found that identity created from cost-benefit decision-making is obscured in
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groups (p. 137). Louis, Taylor and Neil stated “the results also challenge the view that
individuals’ cost-benefit analysis are independent of identity processes” (p. 137).

Much of the literature found regarding cost-benefit revolves around individual
project or individual decision-making. This study expands cost-benefit to group, or mob,
mentality. The results imply the collective thinking of the social group replaces the in
individual decision-making derived from a cost-benefit analysis. Within the legal
profession ethics is often addressed in both continuing education as well as law schools.
The findings from Louis, Taylor and Neil (2004) may help explain why these group
classes where the importance of both complying with ethical rules and reporting observed
misconduct is stressed may differ from a single individual’s decision to not report
misconduct.

The Cost-Benefit Analysis was originally a tool for economic decision-making
(Buse, Siminica, & Circiumaru, 2008, p. 20). The Cost-Benefit Analysis compares the
costs and benefits of two or more alternative in order to make decisions on a specific
project. Buse, Siminica and Circiumaru (2008) explained there is a difference between
the Cost-Benefit Analysis and Revenue and Cost Analysis. They stated the Cost-Benefit
in the field of economics has three component: (1) financial analysis, (2) economic and
social analysis, and (3) risk and sensitivity analysis (p. 20). This implies that when using
this analysis, especially within the field of economics, financial debate is only one
consideration.

Although the Cost-Benefit Analysis was originally applied to financial and

business projects there is vast potential in its application to other fields of study. To
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some degree every person utilizes this analysis for decisions made every day. When a
person decides to report an ethical misconduct an understanding of the Cost-Benefit
Analysis may help determine why a person makes the decision to report or remain silent.

Posner (2001) examined the use of Cost-Benefit Analysis in governmental
agencies. The use of Cost-Benefit Analysis became widely used in governmental
agencies as a result form President Reagan issuing an executive order directing regulatory
agencies to comply with this analysis (p. 1139). Posner stated that Cost-Benefit Analysis
is not the only form of analysis governmental agencies can use. Other examples might
include Adjusted Life Years and Risk-Risk Analysis (p. 1144). However, Cost-Benefit
tends include factors from both of the other systems thus making Cost-Benefit a more
efficient form of analysis (p. 1145).

This article examined Cost-Benefit Analysis as a financial tool applied to
governmental agencies. However, this article implies that Federal decision making
bodies such as Congress or the President can also use Cost-Benefit to determine goals for
various governmental entities. This implies a shift from a mere financial tool to a social
tool used for decision making. The social utilization of Cost-Benefit Analysis can not
only examines an issue, such as whistleblowing, from a financial point of view but also
can examine it from a personal point of view. Every decision has consequences so the
ultimate question then becomes does the benefit of that decision outweigh the cost?

In the article by Goudriaan, Lynch and Nieuwbeerta (2004) the authors studied
victimization data to determine decisions of victims to report to law enforcement is

determined by the situation and the seriousness of the crime. The authors explained this
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phenomenon by using social context theory and Cost-Benefit Theory. It is often assumed
that decisions to report criminal victimization is made on either a conscious or
unconscious cost-benefit calculation (p. 934). Cost-benefit calculations are often
determined by the seriousness of the crime (p. 935). The authors theorize that cost-
benefit calculation is only one part of the decision to report criminal victimization. The
authors believed social context also plays a role in reporting.

This article confirms that the Cost-Benefit Theory is often used in the field of
Criminal Justice regarding the decision making of victims of crime to report. Examples
of Cost-Benefit considerations are: knowledge about offender, perceived risk of
retribution, amount of injury, amount of loss, means of contacting police, distance from
event in time or space, perceived likelihood of police response, perceived chance to
receive compensation or justice, guilt, shame, reputation, gender, and social stratification
(Goudriaan, Lynch & Nieuwbeerta, 2004, p. 938). Although the focus of this article was
on criminal victimization, the same cost-benefit principle could be applied to victims
choosing to report ethical misconduct.

Livermore and Revesz (2003) examined how the federal government utilized
cost-benefit analysis, specifically within the Environmental Protection Agency.
Livermore and Revesz identified three different stages of development for cost-benefit
analysis within governmental agencies. The first stage was visualized in the 1980’s and
involved the implementation of cost-benefit analysis within governmental agencies for
the purpose of slowing the creation of administrative regulation (p. 1). The next stage

took place a few years later and included the use of cost-benefit analysis for the purpose
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of placing monetary value on health and environmental benefits of a regulation (p. 3).
Livermore and Revesz identified the final state of development was realized during the
economic downturn of 2008 in which agencies altered the focus to more broad economic
factors such as employment, growth or energy (p. 5).

Although this article appeared to contain partisan beliefs regarding management
of governmental agencies such as the EPA it showed how cost-benefit analysis evolved
from a mere business and economic tool to a mechanism for creating policy and decision-
making. As an economic tool cost-benefit numbers and values. As a social tool, cost-
benefit not only examines economic value but also motivations and incentives.

Zerbe (2005) examined the Cost-Benefit Analysis and how ethics and morality
can contribute to the analysis as applied to economics. Zerbe stated that a common
criticism of Cost-Benefit Analysis is that important moral values are not considered (p.
307). Examples of these values include: equity, fairness, integrity, altruism, and future
welfare (p. 307). To determine whether these factors from an economic point of view is
should be included in analysis one should ask is whether people are willing to pay for
them (p. 308). Zerbe argued that people are willing to pay for these factors. A
comparison can be made to individuals who are willing to pay extra for green or
environmental safeguards even though similar services can be obtained for a cheaper rate
which are not environmentally friendly.

Although this article focuses on the economic application of Cost-Benefit analysis
it recognizes the importance of morality and ethics in its application. If the subject is

ethics instead of economics the question is whether the Cost-Benefit Analysis can or
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should be utilized. Equity, fairness, integrity, altruism, and future welfare are values
shared between disciplines and thus should be equally applied to both economics and
social sciences.

Dreze and Stern (1987) examined cost-benefit analysis in economics in public
works. Cost-Benefit Analysis was defined as “a consistent procedure for evaluating
decisions in terms of their consequences” (p. 909). When a project is evaluated, a cost-
benefit analysis provided a simple decision that consists of accepting only those projects
that make a positive profit at shadow prices (p. 910). Cost-benefit analysis has two basic
elements: the ability to predict consequences, and the willingness to evaluate them (p.
910). Dreze and Stern focused on cost-benefit analysis as it relates to economics in the
public sector. The principles and definitions they provided are also relevant for a cost-
benefit analysis in deciding to report observed ethical misconduct. Each victim or
observer of ethical misconduct evaluates his or her decision to report the action in terms
of the consequences of doing so. A victim or observer attempts to predict the
consequences of becoming involved and whether or not they are willing to evaluate the
consequences.

Stewart and Mueller (2014) conducted a study of airport security utilizing a Cost-
Benefit Analysis. The researchers examined the likelihood of a terror attack, the cost of
security, likelihood of hazard, risk reduction and expected losses (p. 19). The purpose
was to assess absolute risk and cost effectiveness of airport security (p. 20). The

researchers conducted statistical analysis and found that by using a Cost-Benefit Analysis
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that current airport security is greater than calculated risks suggesting that relaxation of
security measures might be justified (p. 27).

This study shows how the Cost-Benefit Analysis can be utilized in a practical
purpose. This study used statistical data with economic data to draw a conclusion for
potential action. This shows not only an economic use for the analysis but also shows the
potential that Cost-Benefit Analysis could be used to help determine social and political
policy. One weakness is how factors are given weight. For this study one could argue
there is no economic value on a human life to justify putting that life in risk. For my
study a valid question may be how the individuals give value to costs and benefits
towards factors that may affect an attorney reporting peer ethical misconduct. I believe
this could be addressed in the questionnaire by having the recipient personally answer
that question.

Peer Reviewed Literature
Literature Regarding Attorneys and Ethical Misconduct

The following articles specifically relate to attorney ethical misconduct. The
Longan (2011) article discussed reasons an attorney would face disciplinary action.
These are all related to attorney ethical misconduct. Although the article recognizes the
importance of guidance from Bar Association it does not address the importance of peer
reporting or any motivations associated with it. Articles by Greenbaum (2003), DeBray
(2009), and Oldham and Whitledge (2002) examine mandatory reporting. There is a
difference of opinion in these articles regarding the effectiveness of mandatory reporting.

Although mandatory reporting may be a motivation for reporting ethical misconduct it
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does not exclusively answer the question regarding individual motivations for reporting
or not reporting misconduct. The article by Long (2009) is the most useful out of this
group. Not only does it examine ethical issues in law firms but also addresses themes
found in whistleblowing literature.

Longan (2011) examined cases of attorney ethical misconduct brought before the
Georgia Supreme Court in a one-year period. The Court made decisions regarding
attorney disbarments, long and short-term suspensions, ineffective assistance of counsel,
and malpractice suits. Longan identified three primary reasons for attorney disbarment:
(1) misconduct with respect to money; (2) abandonment of clients; and (3) a felony
conviction of the attorney (p. 217). Indefinite suspensions occurred as a result of
attorney’s mental impairments such as dementia, bipolar disorder, and severer
depression. Lesser suspensions of an attorney’s legal license often resulted from lesser
infractions or some type of mitigating circumstance that affected a greater infraction.

This article examined actual attorney misconduct within a year time period.
Lapse of judgment was a common theme for each of the ethical misconducts perpetrated
by the attorneys in this article. Longan (2011) stated, “Lawyers need guidance in their
continuing efforts to conform their conduct to the ethical norms of the profession” (p.
249). This guidance is achieved if the State Bar organizations recognizes specific
problem areas relating to attorney ethical conduct. Although this article does not discus
actual reporting or problems or concerns associated with reporting misconduct it does
provide insight on common areas of ethical concerns that may result in attorney

disbarment. Knowledge of these common pitfalls may help attorneys recognize
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misconduct and thus lead to better reporting. A peer attorney, specifically a young
partner in a firm may witness misconduct discussed in this article but may not report
because they do not recognize the common areas of concern.

Long (2009) examined whistleblowing in law firms. Under the Model Rules of
Professional Conduct law firm partners are required to supervise subordinate attorneys
and ensure all attorneys within the firm comply with their ethical obligations (p. 787).
Many firms, however, lack an “ethical infrastructure”. This infrastructure consists of
procedures to report ethical misconduct, and provide support especially to junior partners
within the firm. Long (2009) also stated other reasons why a lawyer might not report
misconduct of another lawyer to disciplinary authorizes are that the lawyer might not
know for certain that misconduct is occurring or fear of retaliation.

Fear of retaliation, and selective knowledge of misconduct are reoccurring themes
seen in this article. These concepts are not only evident in the legal profession, but also
are common in whistleblowing within other professions. When these concepts are
examined we may obtain a better understanding on why attorneys might not report ethical
misconduct. If ethical misconduct is underreported, star bar associations may miss an
opportunity to address a potential problem.

Long (2009) directly addresses the research question relating to what factors may
influence the decision to report misconduct. Long (2009) stated fear of retaliation, lack
of a mechanism to report misconduct, and general knowledge of what a violation may be

contributes to the decision to report misconduct. Although Long’s study is specifically
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focused on private law firms it is conceivable that those same concerns reach into the
public sector.

Greenbaum (2003) discussed mandatory reporting of ethical violations by other
attorneys. The author discussed how a majority of the states have some type of
mandatory reporting for attorneys that witness ethical violations. This article stated there
are several justifications for mandatory reporting. “(1) Mandatory reporting is an
important aspect of self-regulation, (2) Mandatory reporting enhances public image of the
profession, (3) Mandatory reporting uncovers more misconduct through less costly
means” (p. 264). Greenbaum further stated that mandatory reporting requirement is
“necessary to overcome the general reluctance of members of the bar to report the
misconduct of their peers” (p. 266). The mandatory reporting of misconduct also
promotes professionalism and establishes a sense of independence from outside
organizations or professions.

This article recognizes the fact that there is a reluctance to report ethic violations
and thus mandatory reporting is necessary. If there is such a strong reluctance by
attorneys to report a violation then it is possible that even with the mandatory reporting
requirements events may still go unreported. There is a fine line between mandatory
reporting of any perceived misconduct and a system of voluntary reporting. It is
important for state and local bar organizations to recognized the need for some type of
mandatory reporting but at the same time not over compensate and establish

unreasonably unobtainable reporting requirements.
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Why a person chooses to report ethical misconduct may relate to the laws and
regulations of the jurisdiction. It is important to know for my study if Michigan has a
mandated peer reporting requirement. It does then one reason a peer attorney may report
is because of that mandate. However, this would also open up many interesting questions
regarding the mandate’s success rate and whether or not attorneys even consider
mandatory reporting as a reason to report misconduct.

DeBray (2009) questioned the wisdom of an Alabama ethics rule, which was
based on Rule 8.3 of the American Bar Association’s Model Rules of Professional
Conduct. Attorneys are required by Alabama Law to report unethical and illegal conduct
of peers. The author acknowledges that reporting unethical and illegal conduct is
important for ensuring public trust in the legal profession and to maintain integrity and
legitimacy of legal profession. However, DeBray believed that mandatory reporting is
not the answer. He cited examples in which mandatory reporting in the state of Illinois
caused a substantial increase of frivolous reports by attorneys that used the system as
tactical advantage in case negotiations with other attorneys. Another concern was raised
regarding whether an attorney is required to mandatory report him or her self and if doing
so would violate his or her right against self-incrimination. DeBray stated it was
essential for the legal profession to police its members but believes voluntary reporting
instead of mandatory reporting.

This article specifically examines the topic of mandatory peer reporting of
unethical or illegal conduct perpetrated by attorneys. Mandatory reporting of unethical or

illegal behavior and the pros and cons associated with it may directly influence attitudes
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and perceptions of attorneys that encounter ethical misconduct. Negative attitudes and
perceptions associated with reporting unethical behavior may cause an attorney not to
report a peer and thus affect the information State Bar obtains regarding ethics.

This article is relevant to my research questions because it directly examines
mandatory reporting of peer attorneys. One important aspect to my study is what factors
influenced the decision to report. DeBray (2009) argued that mandatory reporting and its
process was abused in several different jurisdictions. This leads to the possibility of over
reporting of ethical misconduct. It also leads to the conclusion that attorneys may solely
rely on a mandatory statute as an excuse to report instead of other perceived benefits.

Winter (2010) conducted a case study of a law firm for the purpose of
understanding how the firm’s member’s professional ideals and values might influence
ethical perceptions. Winter stated “the extent to which lawyer behavior is judged proper
or improper will depend on the way lawyers organize their practices and extent to which
specific values and professional ideals are socially constructed and understood” (p. 297).
To examine morality Winter used a framework of managing legitimacy to explain how
ethical values may shape a legal practice. This framework was divided into three
subsections: (1) Moral legitimacy, (2) Cognitive legitimacy, and (3) Pragmatic legitimacy
(p. 298). Moral legitimacy was defined as “positive normative evaluation of the
organization and its activities on judgments about whether the activity is the right thing to
do” (p. 398). Cognitive legitimacy was defined as “accepted definitions of
appropriateness and interpretability and as a perception or assumption represents a

reaction of observers to the organization as they see it” (p. 299). Pragmatic legitimacy
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was defined as “self-interested calculations of an organization’s most immediate
audiences” (p. 299). Winter found that the studied firm had a strong sense of moral
legitimacy, which was reflected in the accepted attitude of “doing the right thing”. The
firm also had strong cognitive legitimacy that was reflected by the “taken-for-granted”
assumptions such as not hiring attorneys and staff that do not share the values of the firm
(p. 302). Pragmatic legitimacy was reflected by how the firm can satisfy lawyers’ needs
for personal support and responsibility. An example of this is seen when attorneys within
the firm actively help by answering questions and providing positive support.

This article explores how the conduct and beliefs of a law firm can affect the
moral beliefs of the individual members. The article discussed an example of how some
firms require junior partners to work long hours. The studied firm did not require
attorneys to work unusually long hours. If an attorney is required to forsake their
personal life for the work, it sends a message that one must win at all costs. This attitude
could easily become reflected in ethical decisions. It is important to understand how
general perceptions and attitudes in a work environment can positively or negatively
effect personal decision making in regards to ethics. Why an individual chooses to report
or not report a peer’s ethical misconduct may be answered by the environment and
training in which a young attorney resides. The attitudes of surrounding peers may
greatly influence an attorney’s decision to report observed misconduct.

Oldham and Whitledge (2002) examined how attorney reporting of ethical
misconduct relates to the American Bar Association’s Model Rules of Professional

Conduct, Rule 8.3. This rule requires attorneys to report misconduct of other attorneys if
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there is knowledge of a committed violation regarding honesty, trustworthiness, or fitness
(p. 881). This rule is important because no other government agency oversees attorney
behavior (p. 881). Oldham and Whitledge acknowledged that Rule 8.3 only covers a
narrow range of conduct, which includes: dishonesty, fraud, deceit, criminal activity,
honesty, trustworthiness, and fitness as a lawyer (pp. 881-882). A common problem that
creates a barrier for attorneys to report misconduct is the fact that law partners, especially
junior partners, can be forced out of a partnership resulting in that person losing his or her
job (p. 888). The law firm can easily state the discharge was due to business reasons and
not retaliation (p. 888). However, an attorney could face potential discipline by not
reporting according to Rule 8.3.

Self-regulation of the legal profession is vital for ensuring professional integrity
and legitimacy. The Model Rules of Professional Conduct are supposed to assist
attorneys and the legal profession by providing rules and guidelines that helps to protect
the attorney, clients and profession. Unfortunately, as Oldham and Whitledge (2002)
pointed out the idealism of the rules might not reflect reality. The fear of losing one’s
employment is a strong incentive for not reporting misconduct, however by not reporting
the attorney faces potential penalty because of the wording of Rule 8.3.

This study helps answer the research question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? The cost of unemployment may substantially
outweigh the benefit of following Model Rule 8.3. I believe some type of counter would

help balance this potential cost/benefit imbalance. For example greater protections could
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be offered to those that report peer attorneys so that their employment would not be
jeopardized. Another option may be to make the penalty for not reporting more severe
than losing employment, such as disbarment.

Literature Relating to Ethics

The following articles are about ethics and its relationship to my study. These
articles help provide insight on the reporting of ethical misconduct and the reasons why
someone may report ethical concerns. Although these articles help create a greater
understanding of reasons for reporting ethical misconduct, these articles are limited to
their individual professions. Although motivations may differ between the medical, legal
and education professions, I believe the general concepts can be applied to provide a
better understanding for my study.

Nitsch, Baetz, and Hughes (2005) stated that there are four factors involved with
the non-reporting phenomenon in regards to code of conduct. The four factors that they
labeled were: (1) factual non-responsibility; (2) moral non-responsibility; (3)
consequential exoneration; and, (4) functional exoneration (pp. 337-338). This study
specifically examined the reasoning of college students to not report academic
dishonesty. There is a concern that if students learn to rationalize not reporting ethical
misconduct at school then they may become more likely to not report ethical misconduct
in the business world.

This article takes open-ended responses to questions relating to non-reporting of
ethical misconduct and categorizes them into four explanations. These categories

represent common themes or rationales seen in other fields of study on why people chose
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to not report ethical misconduct. These categories could easily be applied to why an
attorney may choose to not report ethical misconduct of a colleague. An attorney may
fear reporting because he or she believes there is little evidence to support the claim.
Because there is a professional relationship between attorneys he or she may believe the
action is not severe enough to justify reporting, or may believe reporting will result in
unfair consequences. An attorney may fear retribution for reporting ethical misconduct,
especially in the form of personal reputation. An attorney may also choose not to report
misconduct because there may be a belief that the conduct is commonly perpetrated by
every attorney, including that person. Ethical codes of conduct become irrelevant if it is
not enforced by the implementing organization, and an action of misconduct can only be
addressed if the enforcing organization knows there is a violation.

A study conducted by Plinio, Young and Lavery (2010) studied data from the
2009 National Business Ethics Survey conducted by the Ethics Resource Center. The
results showed nearly half of the respondents observed misconduct in their workplace in
the prior year. Misconduct was defined in the survey as “behavior that is contrary to the
values, standards and policies of the organization” (p. 173). The study further showed
this rate was consistent over the past decade. The authors also reported that employees
are more comfortable and more likely to make inquires or report misconduct within the
organization, yet at the same time those employees had concerns regarding their
protection if misconduct was reported. The authors also stated that the data showed

compliance and educational programs positively affected observed misconduct. Also the
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research showed colleague behavior was an important determinant of ethical behavior of
other employees.

This study directly studied the themes of whistleblowing and ethical misconduct.
Although this study is about the business world the principles can easily be applied to the
legal profession. “A key factor to determine the state of ethics in organizations is to look
at the rate of reported observed misconduct” (Plinio, Young, & Lavery, 2010, p. 173).
This statement clearly demonstrates the importance of strong ethical practices within any
organization or profession. “A strong ethics program is essential to mitigating unethical
behavior and in creating an environment where employees are confident in reporting
observed misconduct” (p. 190). This statement shows the importance of continuing
education programs as well as having an approachable and reliable system for reporting
misconduct.

This article relates to the research question by defining misconduct and
acknowledging that workers often witness some type of workplace misconduct (Plinio,
Young, & Lavery, 2010). The reporting process may influence why someone chooses to
report a peer’s misconduct.

Kirkland (2007) recounts a personal experience in which the author was forced to
report a colleague’s unethical actions. The essay describes how Kirkland’s colleague was
on a tenure committee and was required to attend and evaluate a class of a third professor
that was up for tenure. The perpetrator filed a false report to the tenure committee and as
a result was forced to resign. Kirkland was the other member of the tenure committee

and was the one that caught perpetrator and reported him to the Dean. Kirkland used this
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personal experience to explore whistleblowing and why individuals choose to report a
colleague. Individuals are more likely to report a colleague if it is a person you do not
have a close relationship. Individuals that had prior neutral or negative integrations are
more inclined to investigate and report misconduct.

According to the author, personal relationships directly influence whether or not a
colleague chooses to take action against another colleague. This article provides personal
feelings and reflections regarding the topic of ethical misconduct and the reporting of that
misconduct. This article provides insight on lying, responsibility, and personal struggle
of reporting an associate.

This article explores a personal experience on who is more likely to report a
colleague’s misconduct and why. This question relates directly to my research question
regarding whether or not Michigan attorneys are willing to report ethical misconduct and
what factors influence this decision. Each individual may have specific reasons and
motivations for reporting misconduct. Although this article was about ethical misconduct
within a college tenure committee, the insights and personal experiences discussed may
help provide better understanding towards reporting attorney misconduct.

Verschoor (2013) studied how ethical behavior differs among the different
generations. Verschoor studied four generational groups that were identified as
Traditionalists, Baby Boomers, Generation X, and Millennials. The study showed that
there was significant difference in attitudes regarding workplace ethics among the
identified groups. The youngest group, the Millennials, felt greater pressure from

colleagues or associates to break ethical rules (p. 11). Verschoor believed that a possible
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solution to this particular issue was for organizations to concentrate on ethical issues
during new employee orientation (p. 11). Verschoor further stated, “strong ethics and
compliance program has a significant role in developing and maintaining an
organization’s culture” (p. 12). This means that an organization that takes a serious
stance on ethical compliance is more likely to have an workplace atmosphere that
promotes ethical behavior. The study also identified the Millennial group as group more
likely to report misconduct so long as: (1) they are allowed to use company recourses to
report the misconduct, (2) they felt prepared to handle an ethical dilemma or situation,
likely through training, (3) they can receive ethical advice from somewhere within the
organization, and (4) they can rely on coworkers for support (p. 12).

The theme of this study was how age affects attitudes and perceptions regarding
ethical misconduct. The older generations tended to have more loyalty to the
organization and based ethical attitudes from the organization’s hierarchy. In contrast the
younger generations tended to be more self-oriented and based ethical attitudes from
social interactions (Verschoor, p. 13).

This article relates to my research question by attempting to explain factors that
may affect reporting of misconduct. The legal profession can use this study to help
promote the reporting of ethical misconduct. Younger attorneys might take ethical cues
from social interactions. If a firm promotes winning at all costs, then it is conceivable
that those younger attorneys will be more likely to commit some type of misconduct and
would be less likely to report observed misconduct. Older attorneys would be more

likely to base ethical decisions on the perceived good of the organization. If there is a



61
generational difference, bar organizations can create educational programs focused on
generational attitudes and beliefs.

Lord and Bjerregaard (2003) discussed the impact of ethics courses in Criminal
Justice and Legal education. The results of the study showed ethics courses had little
impact on ethical behavior and perceptions regarding the seriousness of that behavior.
The findings implied that long-held values are the least susceptible to change. However,
this study was limited to one university with two different ethic courses.

Although education is important, this study demonstrated that core beliefs are not
easily changed. Ethics courses are important in providing guidance to students and
professionals. This education can dramatically help young professionals especially when
the course discusses common problems regarding ethical decision-making. This
particularly helps by demonstrating what not to do. This study showed that although
education can be a good guide, it would not ultimately change a person’s core beliefs that
cause ethical decision-making. Continuing education is important part of the legal
profession. Many jurisdictions require a certain number of hours every year, a portion of
which must be designated as ethics education. Lord & Bjerregaard’s (2003) study
showed that this education provides important guidance but will likely not impact a
conscious or deliberate decision to act unethically.

When examining why an attorney may report ethical misconduct of a peer and
what factors may assist in that decision it is possible that one answer may be simply the

core ethics and values of the individual observing the misconduct. Internal beliefs may
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be a fundamental reason for reporting or not reporting peer misconduct. . Lord &
Bjerregaard’s (2003) study showed that core beliefs should be considered.

Raniga, Hider, Spriggs, and Ardagh (2005) conducted a study that examined a
New Zealand law that required physicians and other medical personnel to report
professional misconduct. The results of the study showed that medical personnel
recognized that mistakes are made and decisions should be open for discussion (p. 11).
However, less than half of the respondents to the study agreed with the mandatory
reporting law (p. 12). There was a belief that having a mandatory reporting law that
reports to an external agency creates a “punitive atmosphere and a culture of fear” (p.
12). The implication is that medical professionals believe they are better capable of
handling misconduct.

As a profession, attorneys have many things in common with physicians. These
two professions have their own specialized schools, both professions have strict ethical
codes that govern behavior, and both are governed by professional organizations. A
study regarding mandatory reporting of professional misconduct within the medical
profession can provide valuable insight on the legal profession. If a state requires
mandatory reporting of attorney misconduct, it is possible that those attorneys share
similar attitudes as those medical professionals in the Raniga et. al/ study (2005).

This study helps us understand what factors contribute to an attorney reporting the
ethical misconduct of a peer. Some jurisdictions have mandatory reporting but is that the
sole reason a lawyer would report ethical misconduct? If Raniga et. a/ (2005) holds true

then the answer would likely be no. If mandatory reporting creates resentment and fear
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then an argument could be made that mandatory reporting of ethical misconduct would
be unsuccessful. However, it is also possible that if there was mandatory reporting then
blame could be transferred to the law instead of to the individual thus alleviating guilt for
reporting a colleague.

Victor, Trevino, and Shapiro (1993) studied how justice and social context factors
effected the reporting of unethical behavior by peers. The authors stated that peer
reporting is typically not required as a part of the job but instead is voluntary performed
for the purpose to helping management and provide a better work environment (p. 254).
Victor, Trevino, and Shapiro believed that because reporting is an activity that is beyond
an employee’s normal scope the concept of justice or injustice motivates reporting
activity (p. 254). The concept of justice was split into two different categories,
distributive justice and procedural justice. Distributive justice was defined as perceived
fairness of outcome, and procedural justice was defined as “fairness of the decision
making criteria and procedures used to determine outcomes” (p. 254). The authors also
theorized that social context also played a role on reporting habits. Examples of social
context included role responsibility and interests of group members (p. 255). Victor,
Trevino, and Shapiro’s research showed only procedural justices had any effect on peer
reporting (p. 261). The results of distributive and retributive justice were not significant
(p. 261). The results also showed that social contexts, especially the inclination to peer
report, were the most influential independent variable (p. 258).

The implication that reporting behavior is voluntary action that needs additional

motivating factors such as justice or social relationships can help one understand why
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peers within the legal profession choose to report or refrain from reporting ethical
misconduct. If an attorney believes he or she is furthering the concept of justice, then
according to Victor, Trevino, and Shapiro (1993) they will be more likely to report the
misconduct.

This study helps answer the research question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? Many of the previous studies have focused on costs
associated with reporting misconduct, primarily fear. The study by Victor, Trevino, and
Shapiro (1993) focused on a potential benefit of reporting misconduct. Justice can
potentially be a motivating factor to offset fear.

Literature Regarding Whistleblowing

The literature regarding whistleblowing comes closest to addressing the main
issue in my study. However, whistleblowing is broad subject that encompasses many
different professions. In order to make sense of such a broad subject I examined common
themes within the literature. Articles by Bruns, Jackson, and Zhang (2012); Verschoor
(2012); Cornock (2011); and Bjorkelo and Macko (2012) focused on the negative reasons
why an individual may not report misconduct whereas Miceli and Near (1991) focused
on positive reasons. Many of the other articles focused on different variables such as age
and gender. It is necessary to examine these articles as a whole in order to grasp
commonality between the article and help understand whistleblowing as a whole.

In an article by Miceli and Near (1991) the researchers examined factors

associated with whistleblowing by internal auditors (p. 113). The article showed that
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Directors of Internal Auditing who observed perceived incidents of wrongdoing were less
likely to report these incidents when they did not feel compelled morally or by role
prescription to do so or if the auditors worked in a highly bureaucratic organization (p.
126). The study also showed that the auditors were more likely to report incidents to
external agencies when they felt that the public or their co-workers were harmed by the
wrongdoing, the wrongdoing involved theft by relatively low-level workers, there were
few other observers, or the organization was highly regulated (p. 127).

This article examines how organizations, instead of individuals, might handle
reported misconduct. It is conceivable that the results found by Miceli and Near (1991)
might represent larger organizations based on the fact internal auditors were referenced.
This distinction can be applied to larger law firms as compared to small practices. For a
firm to report misconduct to the State Bar it must believe, according to Miceli and Near,
the public or their co-workers were harmed by the wrongdoing, the wrongdoing involved
theft by relatively low-level workers, there were few other observers, or the organization
was highly regulated (p. 127). If the State Bar, through continuing education, defines
misconduct and demonstrates how the public or the firm might be harmed then it might
more likely to report peer attorney’s misconduct.

This article helps address the question on what factors may influence a decision to
report misconduct. Miceli and Near (1991) believed that if an employee perceived that
the organization’s misconduct harmed the public or other workers then there would be a

greater likelihood of the misconduct being reported. This helps support the idea that a
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perceived benefit, in this case protection or justice for the general good, may influence
the reporting of misconduct.

Stansbury and Victor (2008) conducted research on whistleblowing specifically in
regards to age. Stansbury and Victor applied the life-course theory of criminology to their
study. This theory examines people's lives, structural contexts, and social change while
focusing on time and context. The researchers found that employees that were both
younger and had less experience with the organization were less likely to report observed
workplace misconduct (p. 296). However, as employees gained experience and age these
factors only accounted for a portion of the shift towards a favorable attitude towards
whistleblowing (p. 296). This implies that early in a person’s career social pressure
contributes towards the decision to become a whistleblower, whereas later in a person’s
career other factors influence a person’s willingness to report misconduct.

This study applied the life-course theory towards common variables such as age
and experience in order to explain whistleblowing. Although the results were mixed,
valuable information can be taken from this study. According to Stansbury and Victor’s
study (2008) a new attorney that recently graduated from law school and is working in a
firm, as his or her first job, is less likely to report observed misconduct than an older
partner who has been with the organization for longer period of time.

The findings appear to support the idea that younger, less experienced employees
fear retaliation and thus may be more unlikely to report observed ethical misconduct.
This supports my research question regarding what factors influence attorneys to report a

peer’s misconduct. If findings in Stansbury and Victor (2008) hold true to my study, then
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measures could be taken to educate and protect young attorneys that choose to report
misconduct.

Sims and Keenan (1998) conducted a study of examining variables that may
affect external whistleblowing. The authors defined age, gender, education,
organizational tenure, formal policies, informal policies, supervisor expectations, ideal
values, job satisfaction, and organizational commitment as independent variables and
whistleblowing as the dependent variable (p. 415). Sims and Keenan conducted a step-
wise multiple regression analysis to determine if the variables were significant predictors
of external whistleblowing behavior. They found supervisor expectations, informal
policies, ideal values, and gender as statistically significant predictors.

This study dealt with themes relating to external whistleblowing as compared to
internal whistleblowing. Whistleblowing was defined as “present or former organization
members reporting illegal, unethical, or illegitimate activities under the control of
organization leaders to parties who are willing and able to take action o correct the
wrongdoing” (Sims and Keenan, 1998, p. 411). If an organization can understand what
may lead an employee to report unethical behavior, then that organization can help
promote attitudes and procedures to help facilitate the reporting of unethical behavior.
Another benefit may be the development of educational programs that addresses behavior
and the reporting of misconduct.

This study directly relates to the research question regarding what factors can
influence a person to report misconduct. Although this article focuses on general

whistleblowing, it may help explain why an attorney may choose to report a peer’s
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misconduct. The predictors found statistically significant by Sims and Keenan (1998)
could help target concern areas of reporting attorney ethical misconduct.

Bruns, Jackson, and Zhang (2012) stated, “One important tool in preventing and
detecting fraudulent activities is a peer-reporting system” (p. 8). Whistleblowing was
defined as “reporting by employees of the observed misconduct of others” (p. 9).
Observed misconduct was categorized into four separate subtypes: (1) personal
misbehavior, (2) product quality, (3) honesty within interactions, and (4) illegal or
unethical use of resources (p. 9). Bruns, Jackson, and Zhang used the findings from
surveys conducted by the Ethics Resource Center and the Association of Certified Fraud
Examiners to propose steps for creating a whistleblowing system within an organization.
For a peer-reporting system to be successful employees must be willing to report and
cooperate with investigations. A reason often attributed to none reporting is a fear of
retaliation (p. 9). To help counter this fear three steps for designing a peer-reporting
system was proposed. They include: (1) ensuring proper ethical environment in the
organization, (2) promote the perception that employees are treated fairly, and (3) provide
clear communication between employees and upper management (p. 10).

This study examined whistleblowing and proposed steps to help promote peer
reporting of observed ethical misconduct. The premise of this study directly relates to
my study in that it attempted to understand peer reporting of misconduct by finding
reasons, or factors, that may influence a person to report or not report misconduct.
Although this study does not focus on attorneys, the principles may apply to the reporting

of attorney ethical misconduct by peer attorneys. Employees are often hesitant to report
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misconduct because of a fear of retaliation. This fear often stems from a corporate
attitude that monetary growth must occur at any costs (p. 10). This type of attitude may
promote dishonest or unethical decisions and any person that reports these decisions are
considered not loyal and thus expendable. A strong ethical culture is important but that
in itself cannot compensate for management that acts with questionable personal ethical
standards (Bruns, Jackson, & Zhang, 2012, p. 10). The legal profession can utilize this
business study to help promote the peer reporting of ethical misconduct. Law firms that
focus on production and winning lose sight of the legal profession’s true purpose, which
is ensuring justice is served. A young attorney may be less likely to report observed
ethical misconduct because he or she may be trapped in a must win to earn environment.
Attitudes of law firms and practices must be changed from a winner take all mentality to
its true purpose of ensuring justice for its clients and the entire legal system.

Lobel (2012) stated that the purpose of whistleblowing is to instill ethical norms
of behavior to prevent misconduct and to detect ongoing organizational corruption.
Lobel examined the broad concept of whistleblowing and how whistleblowing laws vary
depending on the professional field and the governing law associated with that
profession. Over the past several years various laws have offered greater whistleblowing
protections, which should create ethical conduct within organizations.

This article explored the history of whistleblowing and how evolving standards
reflected through new laws have helped offer greater protections to whistleblowers. This
article also discussed how gender might play a role in the whistleblower phenomenon by

explaining how past studies showed females tend to be more proactive in whistleblowing.
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In the economic and business world males tend to still have a substantial majority in
management positions. Many times this creates a “boys club” environment that could
affect reporting attitudes. The legal profession is more diverse now than in the past but in
larger, older firms the senior partners are conceivably older males.

This article relates to my research question by examining how gender may relate
to reporting of ethical misconduct. Intimidation or gender related friendships (boy’s
club) can influence the reporter’s decision to become involved by reporting misconduct.

Verschoor (2012) studied retaliation for whistleblowing ethical misconduct.
According to the results of a 2011 National Business Ethics Survey retaliation against
whistleblowers has spread to senior management, which has previously been considered
“safe” (p. 13). The Ethics Resource Center President explained that when retaliation
occurs for reporting ethical misconduct a company gains two additional problems, an
additional observed misconduct victimizing the reporter, and the formation of a
“cancerous” environment (p. 13). The survey results showed that workers that felt
comfortable to initially report observed misconduct experienced less retaliation than
those workers that initially reported misconduct to higher management or to an
organization’s central office instead of immediate supervisors. This disparity was
explained by the fact that more significant violations are typically reported to higher
management, and the immediate supervisor’s involvement (p. 14). However,
organizations that have a culture that supports open communication are more likely to

support whistleblowers.
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A possible reason for why a person may choose not to report observed ethical
misconduct is fear of retaliation. Types of retaliation range from physical harm, online
harassment, harassment at work and at their home, hour or pay cut, and job shift or
demotion (Verschoor, 2012, p. 14). The legal profession can learn from this study on
how to recognized and address retaliation in ethical whistleblowing. The damaging
effects of retaliation for whistleblowers can be reduced by: (1) targeting managers with
anti-retaliation training so that they may deal with the situation in a more productive way,
(2) provide broad communication to employees expressing support for those that report
observed ethical misconduct, (3) be fair and consistent, (4) take decisive and visible
action if a claim of retaliation is substantiated, and (5) follow up on all claims (pp. 14,
69). Verschoor’s study relates to my research question by attempting to explain how fear
affects a person’s motivations when reporting misconduct. When I examine why an
attorney reports a peer’s misconduct fear of some type of retaliation may influence the
decision and heavily count as a perceived cost versus a perceived benefit.

Kaptein (2010) examined whistleblowing and the influence of ethical culture on
employees’ decision to report observed misconduct. Whistleblowing was defined as
“disclosure of organization members of illegal, immoral, or illegitimate practices under
the control of their employers to persons or organizations that may be able to effect
action” (p. 515). Kaptein identified five different types of responses for observed
misconduct: inaction, confronting the perpetrator, reporting to management, contacting
an internal hotline, and external whistleblowing (p. 515). The results of the research

showed that ethical culture of organizations did affect the type of response made by an
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employee. Ethical cultures that promote clarity, supportability and sanctionability
positively related to the internal actions, which were confrontation, reporting to
management and hotline (p. 524).

This study expanded the traditional categorization of whistleblowing from the two
categories of internal and external to five different categorizations. Internal
whistleblowing was broke down into confrontation, reporting to management and calling
an internal hotline (Kaptein, 2010, p. 524). External whistleblowing was broke down
into inaction and internal whistleblowing. These different choices may help determine
what course of action an employee may take when confronted with observed ethical
misconduct. This study helps my research question by attempting to categorize different
responses for observed misconduct. These categories can help explain why reporters of
misconduct choose to report that misconduct.

Green and Latting (2004) examined whistleblowing in the field of social work.
They identified consistent themes when defining whistleblowing. These themes include
(1) notifying powerful others of wrongful practices, (2) motivated by wanting to help or
prevent unnecessary harm, and (3) the whistleblower has access to information or has
personally observed misconduct (p. 220). Green and Latting recognized that
whistleblowing may result in some type of repercussion. These repercussions may
include: the organization believing the whistleblower is not loyal or traitorous, damage to
the reputation of both the organization and the whistleblower, physical abuse,
blacklisting, premature termination, lawsuits, and a depletion of the whistleblower’s

personal assets (p. 221).



73

This article shows many of the negative aspects of whistleblowing. Green &
Latting (2004) stated “few employees who observe wrongful practices actually report
them” (p. 220). Although this article examines social work the principles could easily
apply to the field of law. The article by Green & Latting (2004) relates to my question
regarding what influences attorneys to report ethical misconduct of peers by examining
the negative aspects of reporting. An attorney may choose not to report ethical
misconduct because of a fear of repercussions. Negative reputation may be damaging not
only to the attorney’s business but also to that person’s reputation in the Court.

Rebbitt (2013) examined whistleblowing from the perspective that it is a form of
“principled dissent” within an organization. Principled dissent was defined as
“constructive criticism or the effort by individuals to protest or change the organizational
status because of their conscientious objection to current policy or practice” (p. 58).
Rebbitt further stated that dissent is a safety issue and often individuals are forced
between ethics and normality or safety and non-safety (p. 58). Principled dissent begins
with morals and professional conduct and which builds to safety and compliance issues in
manufacturing organizations (p.59). Rebbitt acknowledges there can often be a price to
dissent, or whistleblowing. He stated fear of retaliation is a main reason for not reporting
misconduct (p. 60). Once a whistleblower goes public an organization may discredit the
individual in order to dismiss the allegations (p. 60). The whistleblower may also be
dismissed or let go by the organization. An organization may also attempt to buy off the
whistleblower by offering a severance for that person’s termination conditioned on

silence.
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This article provided an alternative way to look at whistleblowing. Employees
that are whistleblowers are often quality employees who want to work for the
organization and do want the organization to succeed (Rebbitt, 2013, p. 59). The practice
of law revolves around confrontation, yet in law firms and organizations dissent and
confrontation are looked poorly on. Dissenting opinions especially in regards to ethical
issues might incur the same type of retaliation Rebbitt discussed leading to a fear by the
dissenter not to report the misconduct.

This article by Rebbitt (2013) relates to my research question of whether or not
attorneys are willing to report the ethical misconduct of peer attorneys by examining why
individuals may report misconduct. Rebbitt found fear as a primary reason for not
reporting misconduct. If the issue of fear can be addressed, it may be possible to help
promote the reporting of misconduct and thus promote the enforcement of ethical rules.

Cornock (2011) examined a case where a nurse received professional censure
resulting from whistleblowing. This particular article did not give specifics of the nurse’s
case, however the implication was that the censure resulted from a combination of the
whistleblowing and accused own violation of the nurse’s ethical code. Several reasons
for not reporting observed ethical misconduct are given in this article. Cornock stated
there are three categories of reasoning for not reporting, which are (1) Fear of what will
happen to whistleblowers as a consequence, (2) That there is no reason to report the
incident, and (3) Uncertain what action to take (p. 21). Examples of fear include
confidentiality, assigning blame to the reporter, identification and isolation of the

reporter, and removal from the workplace (p. 21). Examples of reasoning include belief
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of non-action by management towards the problem, fear of disproportionate punishment
resulting from the whistleblowing, belief that the problem can be handled informally (p.
21). Examples of uncertainty include not knowing who to report an incident or even not
knowing that an action is illegal or unethical.

Although this article focused on ethics in nursing, the principles might also apply
to the legal profession. The focus of this article was why individuals might not report
observed misconduct. Fear, reasoning, and uncertainty are common reasons any person
regardless of profession may utilize in making a decision to report observed ethical
misconduct.

The article by Cornock (2011) helps provide understanding to my research
question regarding what factors may influence an attorney to report or not report ethical
misconduct of a peer. Cornock showed an example of how a whistleblower was
retaliated against for reporting misconduct. Fear of retaliation is a common factor in the
literature for why an individual may not report misconduct. It is important to recognize
this so reporters can be protected for reporting legitimate concerns.

Bannon, Ford and Meltzer (2010) examined results from the Ethics Resource
Center’s 2009 National Business Ethics Survey. A strong ethical culture helps prevent
ethical misconduct. A strong ethical culture contains four essential elements; (1) ethical
leadership, (2) supervisor reinforcement, (3) peer commitment, and (4) embedded ethical
values (p. 56). The survey cited many reasons employees do not report misconduct.
These reasons include “a belief that their actions will not result in any meaningful action,

fear of being isolated or ostracized, and fear of retaliation by management” (p. 57).
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Examples of specific retaliation cited by the survey included getting the cold shoulder
from colleagues, exclusion from activities, verbal or physical abuse, denial of promotion
or pay raises, demotion, or threat of termination (p. 57). Promoting a strong ethical
culture helps alleviate both the misconduct and the fears associated with reporting
misconduct. A monitored and updated training program given to new employees that
tests employees on presented information helps establishes an ethical culture (p. 58).

This study examined ethical culture in business and how promoting a strong
ethical culture helps reduce ethical misconduct as well as promote reporting of observed
ethical misconduct. Although this survey and study focused on the business sector the
legal profession can utilize the information in order to help promote a stronger ethical
culture. A fear of retaliation is not only a business sector issue, but ranges to every
profession. People want to feel comfortable and secure at their workplace. If a person’s
security is threatened when they do the right thing and report misconduct then there is a
possibility that misconduct will not be reported.

Bannon, Ford & Meltzer’s (2010) study addresses my research question regarding
what factors might influence an attorney from reporting ethical misconduct of a peer. If
an attorney weighs costs against benefits of reporting misconduct many of the negative
reasons found by Bannon et.al could be applied.

Mansbach & Bachner (2009) studied the attitudes of students and their relation to
whistleblowing. Whistleblowing is defined as “the disclosure by a person working
within an organization of acts, omissions, practices, or policies by persons within the

organization that wrong or harm a third party with the intention of the disclosing a
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wrongdoing to an end and to prevent further such misbehavior” (p. 18). The study
showed that students take workplace violations seriously and are more likely to report it
as an internal matter. An interesting point mentioned within the article was that according
to the subjects within this study, it is not a matter of reporting or not reporting but a
primary concern was how to report the incident and to whom should the incident be
reported.

Although this study focused on social work, the themes of whistleblowing or
internal self-reporting and attitudes towards reporting misconduct can also apply to the
legal profession. Attorneys, through their respective state bar organizations internally
police the legal profession. The Nansbach & Bachner (2009) article supports the premise
that an organization and its members are more likely to report misconduct via an internal
process as opposed to utilizing external controls. These findings could be applied to the
legal profession and to the question regarding what factors contribute to an attorney
reporting ethical misconduct of a peer attorney.

Miceli and Near (1988) studied whistleblowing and its relationship to prosocial
behavior. Miceli and Near found that whistleblowers were more likely than observers of
misconduct to: (1) hold professional positions, (2) have a more positive attitude to their
work environment, (3) had longer tenure within the organization, (4) are recognized for
good performance, (5) tend to be male, (6) members of larger work groups, and (7)
responsive to complaints (pp. 276-278).

The results of this study suggest that recognizing these relationships might

encourage whistleblowing within the organization (Miceli & Near, 1988, p. 276).
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Whistleblowers are often stigmatized for being unreliable or disloyal. The results of this
study imply the opposite. Employees that care about their organization and have
experience are in a better position to report observed misconduct. A new attorney should
be able to depend on an experienced partner for support in ethical matters. However,
problems occur when pressure to overlook or commit ethical misconduct comes from
senior positions. Junior members should be supported and encouraged by veteran
attorneys who fit Miceli and Near’s profile.

This study relates to my research question regarding whether attorneys are willing
to report ethical misconduct of peers. The study by Miceli and Near (1988) implies that
attitude and experience are factors in determining who may become a whistleblower. An
attorney who is more experience is likely to be more confident and comfortable within
the profession. Miceli and Near’s study would imply that these individuals may be more
likely to report misconduct of peers.

Miceli, Near, and Dworkin (2009) studied whistleblowing and how organizations
can promote the reporting of observed misconduct. Although reporting misconduct can
clearly benefit society, the organization may also benefit for the reporting of misconduct
(p- 379). Miceli, Near and Dworkin list three reasons on how the organization may
benefit. These reasons include: (1) If the organization corrects the problem, then
employees have no need to notify outside authorities and thus preventing a negative
reputation for the organization; (2) The culture of the organization is improved because
employees feel satisfaction; and (3) Self correction might prevent legislative or

governmental interference (p. 380). The authors recommend several steps organizational
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managers can take to help encourage whistleblowing and correct issues. Before specific
concerns are reported management can: encourage moral development of the
organization, establish anti-retaliation policies, provide educational materials to
employees that are readily available, orient and train employees in ethics and the
reporting of misconduct, and provide incentives or valid internal reporting (p. 383). Once
a concern is actually reported management should: focus on the misconduct and not the
individual that reported the misconduct, take swift and corrective action, and provide
clear communication with administration (p. 383).

This study focused on how organization can take specific actions in order to
benefit from employees reporting misconduct internally. Regardless of the organization
or field of study, negative publicity can harm the public image of the organization and
decrease the pride of the members of that organization. An organization can take action
to help both prevent ethical misconduct and correct issues as they arise. This concept
should also be applied to the field of law.

This article relates to the research question of whether attorneys are willing to
report ethical misconduct of peers by examining the benefits an origination may have by
promoting reporters of misconduct. Although the study by Miceli, Near, and Dworkin
(2009) relates to organizations and not individuals it still may have strong implications
towards the legal profession. The legal profession can be very social. All of the
attorneys within a jurisdiction must belong to the state bar and many belong to local bar
associations. This community is an organization and thus the organizational analysis by

Miceli, Near and Dworkin can easily apply.
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Kelk (2013) examined the consequences of whistleblowing within the nursing
profession. Kelk stated that whistleblowing is difficult for everyone but might be more
challenging for nurses because their loyalties are split between their employment and
their duty towards the patient (p. 61). Whistleblowing is often seen in a negative context,
which is reflected in what people call those who report misconduct. Examples of this
include: “betrayer, canary, nark, snitch, tattler, rat and stool pigeon” (p. 61). The author
suggests a possible solution might be for an organization to have a hot line to report
observed misconduct, which would keep the integrity of the reporter intact. If this fails
or is not an option, a professional needs to know when to report. Delk listed three factor
to determine when to report: (1) the ability to report and be protected, (2) the necessity of
reporting the incident, and (3) statutes of limitation or time limits for reporting (p. 62).
Kelk also discussed the risks employees face when reporting misconduct. These risks
include losing current or future employment, fear of physical violence, fear for their
family, and fear of reputation (p. 63).

This article focused on whistleblowing within the nursing profession. Attorneys
might similar issues regarding whistleblowing. Just as nurses and physicians, attorneys
also must divide their loyalty between their employers and their clients. Attorneys want
to help their clients to the best of their ability but the desire to help could cause an
attorney to cross a line. Opposing attorneys, partners, support staff, and court personnel
should have a mechanism to safely report concerns. Kelk (2013) provided some

explanation on why misconduct might not be reported.
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This article helps us understand the question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? Many of the reasons listed for not reporting are
similar to reasons listed in various other articles, thus showing fear as a consistent
mitigating factor.

Bjorkelo and Macko (2012) studied whistleblowing and the stigma associated
with reporting misconduct. They acknowledge the general perceptions of those who
report misconduct tend to be negative and hostile (p. 70). Bjorkelo and Macko stated
“stigma lies in the reaction that others respond with in such situations” (p. 71). This
statement implies that the attitudes of peers and colleagues create the negative perception
of whistleblowers. The researchers found that even though there are negative attitudes
regarding whistleblowing employees are still willing to report misconduct (p. 72). The
most common reporters of misconduct are employees who are in a position to report such
as union or personal safety representatives (p. 72). The authors suggest that one way to
reduce stigma of reporting misconduct is to relate the act of reporting to other duties that
are typically considered positive within society (p. 74).

This study recognizes the fact that reporting misconduct often creates a negative
perception of the reporter and thus could create a negative or hostile work environment.
Recognizing this concept might help an organization plan and implement a reporting
system that is supported by peers thus minimizing the negative stigma associated with
reporting misconduct. The legal profession is full of conflict. One party is always at

odds with another party. In this type of environment, it is always beneficial to have
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allies. If a partner commits some type of misconduct and is reported by a peer it is easy
to see how negative stigma could isolate a younger attorney and thus prevent them from
whistleblowing.

This study helps answer the research question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? If the perceived cost of isolation outweighs the
potential benefits of reporting a peer’s misconduct it is likely the ethical misconduct
would not be reported. In order to help alleviate issues such as this, authorities may need
to provide some type of support system or a type of anonymous system for reporting.

Moore and McAuliffe (2012) studied reluctance to report misconduct, specifically
within the nursing profession. The researchers examined questionnaires that focused on
the reporting habits of clinical nurses. Moore and McAuliffe found almost all of the
respondents expressed that reporting is in the best interest of the patients and that it is
their ethical duty to report an incident (p. 335). However, less than half neither agreed nor
disagreed that some type of ethics committee would influence reporting an incident (p.
335). When the respondents were asked reasons for not reporting an incident the main
reasons included fear of retribution and not wanting to cause trouble (p. 337). The
researchers also found that nurse managers were more likely to report than staff nurses
(p. 337).

Although this study focused on nurses and healthcare, the reasons for not
reporting misconduct might also apply towards the legal profession. The primary reasons

given by Moore and McAuliffe (2012) for not reporting is fear and guilt (p. 337).
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Attorneys are similar to healthcare professionals in that they share a sense of
responsibility to their clients or patients. The Moore and McAuliffe study implies that
even though these professionals believe they have an ethical duty, they will likely not
report if the fear or guilt outweighs the individual’s sense of duty. This study helps
answer the research question on whether attorneys are willing to report the ethical
misconduct of their peers and what factors contribute to the decision to report or not
report the misconduct?

Zhuang, Thomas, and Miller (2005) studied whistleblowing and peer reporting
differ with culture. The researchers specifically compared reporting habits between
Chinese students and Canadian students. The authors defined whistleblowing as “a
disclosure by organization members of illegal, immoral, or illegitimate practices” (p.
463). They further defined peer reporting as a type of whistleblowing that involved a
peer (p. 463). Students from both countries were given hypothetical scenarios that
focused on whistleblowing or peer reporting (p. 470-471). Zhuang, Thomas, and Miller
found that there was a difference between Canadian and Chinese cultures in regards to
attitudes relating to reporting. The Chinese students identified the organization as the in-
group, whereas Canadian students identified the in-group as their coworkers (p. 477).
The Chinese students were more likely to report peers because in their belief unethical
behavior was harmful to the organization (p. 477). Canadians were more likely to report
supervisor misconduct because they held supervisors to a higher standard, whereas the

Chinese belief was that supervisors were entitled to extra privilege (p. 478).
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This study was an interesting comparison between eastern and western cultures.

It is important to realize that cultures vary between countries, which then influences basic
norms and attitudes. If cultures vary between countries, it is possible that general
attitudes might differ between states or even counties. The difference would not likely be
as dramatic as the cultural differences seen in the Zhuang, Thomas, and Miller (2005)
study. These possible attitude differences could affect reporting habits of attorneys
within that jurisdiction. The attitude of an urban attorney from a populated state could
differ from a rural, Midwest attorney.

This study helps answer the research question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? Cultural differences could easily be overlooked.
However, it is important to consider how attitudes may differ between different cultures.
Even within our own country culture can differ between geographic regions or even
between urban and rural areas. Since perceptions can differ the decision to report
misconduct and the costs and benefits related to the reporting may also vary depending
on who observes the misconduct and where that individual is located.

Literature Regarding Victim Reporting

The literature regarding victim reporting, in my opinion, provides valuable insight
on the motivations or reporting misconduct. Whether an individual is a victim of ethical
misconduct or criminality, the reasons appear consistent for motivations on reporting the
misconduct. Fear is not only a common motivator within whistleblowing literature

Bruns, Jackson, and Zhang (2012); Verschoor (2012); Cornock (2011); and Bjorkelo and
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Macko (2012); but also, is a common motivator within the literature for victim reporting
Cassematic and Wortley (2012); Zavala (2010). However once an individual decides to
report fear no longer becomes a factor (Cassematic and Wortley, 2012).

Fredin (2011) studied the relationship between not reporting observed misconduct
and regret. The results of the study showed that the participants in the experiment
experienced more regret when they did not report a hypothetical misconduct (p. 423).
Fredin discussed that the cost of remaining silent is often overlooked and can is often
overshadowed by cost of retaliation when misconduct is reported (p. 423). The results
imply that employees need more awareness of the effects caused by possible regret
associated with not reporting misconduct (p. 424). The awareness may lead to more
reporting of observed ethical misconduct.

Greater awareness of regret provides organizations a mechanism for promoting
the reporting of observed ethical misconduct. Fredin (2011) stated, “the costs of staying
silent tend to get less attention (than other potential costs such as retaliation), and thus
may be ignored by individuals aware of organizational wrongdoing” (p. 423). If an
individual weighs the costs against the benefits of reporting wrongdoing then that
decision is already flawed if regret is not considered.

This article relates to my research question because Fredin (2011) discussed
regret as negative consequence of not report observed misconduct. My study attempts to
explain what factors contribute to attorneys reporting ethical misconduct of their peers.

Regret, according to Fredin (2011), may in fact be a considering factor. I believe this
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would especially be true for an individual who may have witnessed something in the past
and is witnessing another occasion of misconduct.

Cassematic and Wortley (2012) conducted a study of Australian public sector
employees. The goal was to determine whether personal variables, such as gender,
tenure, age, job satisfaction, and trust in management could predict if an employee would
be more likely to become a whistleblower or remain as a non-reporting observer.
Cassematic and Wortley found that personal variables had little impact on whether a
person becomes a whistleblower, and thus any employee could become a whistleblower
(p. 630). They further found that personal victimization and seriousness of the observed
infraction were the most influential variables in predicting whistleblowing (p. 630).
Cassematic and Wortley also found that fear of reprisal contributes to the decision of
observers to remain silent but if the observer decides to report the misconduct the fear of
reprisal becomes a non-issue (p. 630).

Although this study was focused on Australian public employees it could have
strong implications towards reporting ethical misconduct in the American legal
profession. Literature has shown that fear of retaliation is a strong motivating factor in
not reporting ethical or illegal misconduct. Cassematic and Wortley’s study reaffirms
this factor but adds an additional concept, which is once an individual decides to report
misconduct fear of retaliation is no longer a factor (Cassematic & Wortley, 2012, p. 630).
This implies that if an employee can overcome the initial fear of retaliation they will

likely continue the reporting process to its conclusion.
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I believe this shows that once a reporter makes a decision to continue the process
that individual has either reconciled to the fact that retaliation is possible or believes that
retaliation will not occur because the incident is now public. Cassematic & Wortley
(2012) relate to my research question by finding fear as a possible factor in not
whistleblowing. Fear of reprisal can be transferred over to attorneys that observe ethical
misconduct of peers.

Zavala (2010) studied the role that deviance played in reducing the willingness of
victims of violence to report their victimization. He wanted to determine whether the
victim’s personal involvement in in either related or unrelated deviant behavior effected
the decision to report domestic violence (p. 23). Zavala stated several reasons why an
individual may choose not to report their victimization. Victims may fear they would
self-incriminate themselves, victim may be less likely to trust legal authorities if they are
also involved in some type of deviant behavior (p. 23). The results of the research
showed that victims were more likely to report victimization if a stranger perpetrated it, if
a weapon was involved, and if the perpetrator was on drugs or alcohol at the time of the
victimization (pp. 28-30). However, there was no statistical significance in whether the
victim’s deviant acts, such as individual drug use, affected reporting (p. 28).

This study focused on the reporting of criminal victimization, specifically by
those victims that may also participate in deviant behavior. The reasons stated by Zavala
(2010) on the reasons why an individual might not report victimization could also apply

to those victimized by attorney ethical misconduct (p. 23). An attorney’s client may also
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be guilty of his or her own deviant behavior. The results of Zavala’s study might also be
applicable to deviant clients victimized by attorney misconduct.

The article by Zavala (2010) relates to my research question regarding whether
attorneys are willing to report the ethical misconduct of a peer. Zavala focused on
whether the deviance of the victim effects their reporting. An attorney or his or her client
may be a victim of another attorney’s ethical misconduct while he or she is committing
some type of misconduct. This leads to an interesting question on whether or not either
one of those attorneys would report the ethical misconduct of the other.

de Graaf (2010) studied data taken from various governmental agencies in the
Netherlands in order to determine who reports integrity violations within public
organization and what reasons were given for reporting integrity violations. The research
found the majority of integrity reports came from institutional controls and then by
perceived victims of some type of action (pp. 771-772). The reasons de Graaf found for
integrity reporting was due to a sense of justice by the observer, concern for the security
of the organization, and the seriousness of the violation (p. 776). An interesting negative
consequence of reporting integrity violations is that the reporters would often feel
responsibility for causing the perpetrator’s punishment (p. 776). The research also
showed reporters often experience conflicting loyalties between their sense of justice and
their dedication to their collogues and the organization (p. 775).

The study conducted by de Graaf (2010) supported many of the common themes
associated with reporting or whistleblowing. Reporters feared receiving negative labels,

such as snitch, and were often confronted with a personal conflict of loyalties. For an



89
attorney who wants to report ethical misconduct, it is logical to assume they would also
experience a conflict of loyalties. Young attorneys especially might feel this conflict of
loyalties, especially if the firm or the attorney they are working with gave the reporter his
or her first employment opportunity. This sense of loyalty then leads to the reported
feelings of guilt and responsibility if a punishment results from the reporting of the
conduct (p. 775). If the Bar is aware of this concept, then it could be addressed in ethical
training and continuing education.

This study helps answer the research question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? The sense of ensuring justice is served versus the
guilt associated with reporting misconduct (de Graaf, 2010) is a great example of a cost
being weighed against a benefit.

Trevino and Victor (1992) examined how peer groups might influence an
individual’s willingness to report misconduct. It is often costly to provide direct
oversight and monitoring so organizations must rely on peer or self-reporting (p. 38).
Trevino and Victor stated “peer reporting occurs when group members go outside their
group to report a member’s misconduct” (p. 39). Peer reporting consists of
whistleblowing and group norm enforcement (p. 39). What this means is that an
individual must balance reporting misconduct with norms established by the other
employees. Since group loyalty is considered an important norm, employees might react
negatively to a person who reports misconduct to an authority outside the group (p. 40).

However, this group norm can be countered if the group believes the misconduct harms
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the group, thus making the reporting beneficial (p. 41). The researchers also found that if
the group liked the reporter, or found them trustworthy, then the reporter was better
accepted after reporting a violation (p. 57).

Trevino and Victor (1992) were able to help explain why peer reporting can be
difficult. Group psychology has a potentially strong impact on the decisions individuals
have regarding whether to report misconduct. This study helps answer the research
question on whether attorneys are willing to report the ethical misconduct of their peers
and what factors contribute to the decision to report or not report the misconduct? An
attorney not in a solo practice might also face similar group pressures regarding whether
to report ethical misconduct. If the reporting is perceived to threaten the rest of the
group, pressure is likely to be exerted to not report. Knowing how group psychology
works can help Bar Associations structure educational seminars for ethics and help
structure their reporting system.

Literature Regarding Crime Reporting

The literature regarding crime reporting is closely related to both victim reporting
and whistleblowing. Just like the literature discussed in the victim reporting section and
the whistleblowing section, fear was a common theme regarding a reluctance to report a
crime (Thompson, Sitterle, Clay, and Kingree, 2007; Nofziger & Stein, 2006; Posick
2013; Kidd and Chayet, 1984). Although the articles in this section are specifically
focused on crime and victim reporting, the reasoning for reporting or not reporting the

conduct is very similar to those found in the literature regarding whistleblowing.
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Tolsma, Blaauw, and Grotenhuis (2012) conducted a study regarding the
reporting process and how it relates to the socio-ecological model of explaining crime
reporting. The authors discussed how under this model the expected benefits of reporting
crime must outweigh the expected costs of reporting the crime in order for the victim to
actually report that crime. The authors of this article theorized that the reporting process
is in itself a cost and theorized that if victims could report crime through some other
method, such as Internet or phone, then costs such as time spent would not influence the
decision to report a crime. The results of the study showed that reporting a crime through
an alternative method, such as Internet or phone, did not affect the decision to report a
crime. The results implied that people want the face-to-face interaction.

Although this article discussed reporting of crime instead of ethical misconduct, I
believe crime and ethical violations would be comparable in regards to victim willingness
to report. This article showed patterns of behavior and how cost-benefit analysis could
be used be used to analyze potential reasons for a person’s decision to report unethical
conduct. Cost-benefit analysis can be applied to the simplest decisions we make every
day. We may choose not to go to the grocery store because having a certain item is not
worth fighting traffic at a particular time of day. If these “costs” can be identified, the
legal profession can address these issues and help make it less “costly” and thus promote
the reporting of criminal or unethical misconduct.

This article relates to my research question by directly using a cost-benefit

analysis in a reporting context. Tolsma, Blaauw, & Grotenhuis (2012) examined reasons
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why an individual may report criminal victimization. This reasoning can easily be
applied to what influences an attorney to report the ethical misconduct of a peer.

Skogan (1984) examined criminal victimization and how cost-benefit relates to
crime reporting. Skogan stated the decision to report is related to the direct experiences
of those individuals involved (p. 120). Examples of factors that contribute to cost-benefit
determination include: seriousness of the offence, insurance coverage, obligation and
efficacy, victim culpability (pp. 120-123). Skogan found factors such as demographics
contributed little to the crime reporting (p. 124). The decision to report criminal activity
can affect the victims, bystanders, confidants and the community at large (p. 114)
because non-reporting may become a potential source of resource misallocation (p. 115).

Although this article specifically referred to crime reporting the concepts could
easily apply towards reporting ethical misconduct. The cost-benefit analysis for ethics
would also logically rely the perceptions and experiences of the individuals involved just
like in crime reporting. Skogan (1984) stated the most common excuse for not reporting
a crime was the perception that it was not serious enough (p. 120). It is conceivable that
likewise an individual would not report an ethics violation because of the perception that
is was serious enough. The cost of reporting a less serious crime needs to somehow be
reduced so that the benefit of reporting is more appealing regardless of severity.

The study by Skogan (1984) also examines crime reporting and victimization by
utilizing the cost-benefit analysis. Many of the same reasons Skogan found for victims
not reporting their victimization could also apply to attorney ethical misconduct and what

factors may influence an attorney to report a peer.
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Thompson, Sitterle, Clay, and Kingree (2007) studied criminal victimization
among college students. The researchers wanted to examine what possible reasons may
contribute to a victim on crime for not reporting the victimization. Thompson et al.
found the most that the most commonly cited reason for not reporting was the perception
that the incident was not serious enough to warrant reporting (p. 279). Other given
reasons included: not wanting anyone to know what happened, not wanting police
involvement, not wanting to get the offender into trouble, and feeling ashamed or
embarrassed by the incident (p. 279). The researchers listed several reasons a low
reporting rate is problematic: (1) apprehension of the offender, (2) victim access to social,
medical, or legal services, and (3) higher psychological recovery rate (p. 277).

The results of this study imply there is a greater need for institutions to provide
some type of intervention or educational program to assist victimized individuals
(Thompson et al., 2007, p. 281). Although this study focused on criminal victimization,
the same principles can be applied to victims of ethical misconduct. Victims of ethical
misconduct can easily feel the stigma of shame and embarrassment. It is also plausible
the other reasons listed by Thompson et al. (2007) also apply to those victimized by
ethical misconduct. The problems associated with not reporting victimization may also
apply to ethical misconduct. If an individual is violating ethical codes and is not
reported, the perpetrator is likely to continue the behavior. Also, the victim may not have
access to other services or remedies that may be available if the misconduct was reported.

This article relates to my research question of what factors contribute to attorneys

reporting ethical misconduct of peers. Many of the reasons found by Thompson et al.
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(2007) could be considered costs and may easily be applied to reporting of attorney
ethical misconduct. A greater understanding of why an individual chooses to not report
misconduct will give us a greater understanding of what barriers exist and what could be
done to overcome those barriers.

Nofziger and Stein (2006) studied predictors of juveniles reporting their criminal
victimization. They specifically focused on the juvenile’s lifestyle and how that may
inhibit the reporting of physical and sexual assault. The lifestyle elements that were the
focus of this study was the victim’s association with deviant peers and the victim’s
participation in deviant behavior (p. 372). The researchers found that victims were more
likely to report if the victimization was physical in nature (p. 374). Also, the younger the
victim was the more likely he or she would report victimization (p. 375). Females were
generally more likely to report victimization than males (p. p. 374). The fear of injury or
death increased the odds of reporting in all categories (p. 375).

Juvenile victims of crime have increased drugs and alcohol problems, are more
likely to become offenders in acts of violence, are more likely to start fights or bully
other kids, and are at a greater risk for depression, anxiety and suicide (Nofziger & Stein,
2006, p. 371). For these reasons it is important that assistance be available for those
juvenile victims of crime. However, if the victimization is unreported it is less likely
those individuals that need specialized services likely not have access to those services.
Ethical misconduct may also be under-reported for various reasons. By understanding
potential factors that might influence not reporting victimization, steps can be taken to

help correct and alleviate this deficiency.
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Although the article by Nofziger & Stein (2006) is about reporting criminal
victimization by deviant juveniles it can help provide understanding to my research
question about whether or not attorneys are willing to report their peer’s ethical
misconduct. Fear was both a deterrent and a reason for reporting juvenile
criminalization. Nofziger and Stein’s study showed that if the victim was afraid of some
type of negative consequence or of some type of physical harm he or she may be more
likely to report. This opens up the possibility that if an attorney is afraid of some type of
negative consequence for not reporting he or she may be more likely to report their peer’s
misconduct.

Posick (2013) studied criminal victimization and factors that influence police
reporting. Posick focused on how emotional reactions might help influence police
reporting. Posick stated “emotions are one mechanism that impacts the way we behave
and, to an extent, the behavior of those around us” (p. 3). An example of how emotions
might influence reporting might include personal emotions and motivations or emotions
perceived by friends and family of the victim who as a result of their observations report
for the victim (p. 4). According to Posick a person cannot have fear without being fearful
of someone or something; or a person cannot have anger without being angry at someone
or something (p. 3). This concept links emotion to cognition and thus Posick theorized
that emotions play an essential role in the decisions victims have regarding reporting to
the police (p. 3). The results of the research showed emotional distress and intensity had

a significant and positive relationship with police reporting (p. 12).
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This study focused on how emotional state plays a part in a victim’s decision to
report. Feeling some type of emotional response is a natural reaction to any situation a
person might experience. Knowledge about what motivates victim reporting helps
provide a better understanding of how to fix the problem and provide services to assist
victims (Posick, 2013, p. 1). If a victim of attorney ethical misconduct uses an internal
cost-benefit analysis to determine to report their victimization, it is logical that emotions
might somehow influence this internal debate.

This study relates to my question on what factors may contribute to an attorney’s
decision to report or not report the ethical misconduct of a peer. According to the
literature fear is a substantial factor in a person’s decision not to report misconduct.
Posick (2013) takes a different approach to fear and theorized fear can also become a
motivator to report criminal misconduct. It is important to note that there is a difference
between a victim of crime and attorney ethical misconduct. However, this study helps
the understanding of how fear can be a potential motivator as well as a deterrent.

Kidd and Chayet (1984) studied reporting of criminal victimization and factors
that may inhibit reporting. Kidd and Chayet listed three main factors which are: (1) fear,
(2) thoughts of personal and police powerlessness, and (3) threats of further victimization
from authorities (p. 40). When a person is victimized they commonly experience fear
and anxiety about their safety and security (p. 41). It is common for a victim to try to
avoid or minimize that fear and thus they may avoid contacting the authorities because
the victim does not want to face those fears (p. 41) Powerlessness occurs when the

victims see themselves as helpless, venerable and impotent (p. 42). These feelings also
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are reflecting to the authorities. A victim may not report crimes because of the belief that
nothing can be done. (p. 43). After a person is victimized they want to protect
themselves and avoid possible further victimization (p. 44). Once a person is victimized
it is a common perception that their chance of future or continued victimization is greater
(p. 44). The feelings of fear, powerlessness and fear of future victimization collectively
contribute to a victim’s decision to not report a crime (p. 46).

Although the focus of this article was on the reporting habits of victims of
criminal activities, the principles can easily be implied to victims of attorney ethical
misconduct. Victims of ethical misconduct might also experience fear, powerlessness,
and fear of further victimization. These three factors can seem to relate to an internal
cost-benefit analysis that ultimately influences how a victim decides on reporting or not
reporting misconduct.

This study also helps answer what factors contribute to an attorney’s decision to
report or not report ethical misconduct. Fear plays an important role in criminal
victimization reporting (Kidd & Chayet, 1984). This concept can easily be applied to the
motivations behind peer reporting of attorney ethical misconduct.

Carcach (1997) studied the discrepancy between criminal incidents reported to the
police and the numbers of people who responded to a victim survey regarding criminal
victimization. The results of the survey showed reasons for not reporting crimes include:
The crime was trivial, police could or would not do anything, the incident was a private
matter, fear of reprisal or revenge, and in property cases nothing was actually stolen or

damaged (p. 3). Those factors coincided with Skogan’s (1984) factors affecting reporting
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behavior, which include: seriousness of the victimization, possibility of compensation,
attitudes towards police, past behavior of the victim, and the relationship between the
victim and the offender (Carcach, 1997, p. 2). Carach found that factors that contribute
to the decision to report crimes include: seriousness of the criminal incident, victim’s
previous experience with crime, likelihood of compensation, and general attitudes
towards the criminal justice system (p. 3).

This study focused on the reporting habits of victims of crime in Australia. The
findings supported previous American studies and also matched finding from future
studies. The themes presented from this study can also be applied to the reporting of
ethical misconduct. Victims need to feel confidence in the reporting procedure in that
their complaint is taken seriously and will be properly investigated. Victims also need to
feel that making a complaint will not result in some type of retaliation.

This study helps examine my question of whether attorneys are willing to report
the ethical misconduct of a peer. Carcach (1997) found there was a difference between
criminal incidents and victimization. Although this study focuses on Australian crime,
the concepts could easily be applied to ethical misconduct. Carach’s study also provides
understanding towards the research question regarding what factors may influence the
reporting of ethical misconduct.

Bryant and Williams (2000) studied alcohol and drug related violence and how
that may influence non-reporting. Bryant and Williams cited several factors that may
influence a victim’s decision to report or not report a crime. These factors include the

seriousness of the crime, the relationship between the victim and perpetrator, and lack of
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confidence in the police (p. 2). The lack of confidence in police is further broke down
into negative attitudes towards police such as fear or dislike, a belief that police could not
have done anything, and a believe that police would not do anything (p. 2). Bryant and
Williams found that alcohol and drug abuse by the perpetrators added additional factors
that contributed to not reporting physical victimization. The most common reason was
the perception that the incident was too trivial or unimportant, followed by the belief that
the incident was considered a private matter and common behavior by the perpetrator
especially when that person drank or used drugs (p. 4).

This article examined how drug and alcohol abuse by the perpetrator might
influence reporting behavior of victims. The most common reason for not reporting was
the trivialization of the substance abuse and subsequent victimization by the victim.
Although this article studied criminal victimization and reporting it could also be used to
help understand victims of attorney ethical misconduct. In small or close communities it
would not be unusual for attorneys and clients to know each other. If an attorney has a
substance abuse problem and the client victim knows about this, the victim may base the
decision to report or not report ethical violations based on that factor. The most common
reason stated by Bryant & Williams (2000) was the perception that the misconduct was
too trivial to report (p. 4). The implication is that misconduct was the result of the
substance abuse problem and because the outcome of the misconduct resulted in little
harm reporting the incident is unnecessary.

This article helps address my research question of what factors may influence an

attorney to report the ethical misconduct of a peer. Although Bryant & Williams (2000)



100
specifically focused on how substance abuse effects crime reporting, the same factors can
be applied to reporting ethical misconduct. An attorney that has a substance abuse
problem may want to stay out of the spotlight and thus would decline to report observed
misconduct out of fear that his or her own personal issues could be examined.

Greenberg, Wilson, Buback, and Mills (1979) conducted an experimental study
that examined how victim anger coupled with general advice given by a peer impact
criminal reporting. The researchers staged a simulated theft in which the victims would
find out who did it. The victims were advised by a peer to either “do something” or “do
nothing” (p. 368). The researchers found that the associate’s advice along with the
degree of anger of the victim were both important determinants of a decision to report the
theft (p. 369). The advice given by the associate played an important role in reporting.
Victims were more likely not to report if the advice was to “do nothing” (p. 369).
Victims who were given the advice to “do something” had a wider range of reported
activities. Because of the vagueness of the phrase “do something”, the actions of the
victims ranged from reporting to the police, notifying company security, or confronting
the perpetrator (p. 369). Feeling “hot”, or angry, also impacted the decision to report to
police more than a “cold”, or calculating feelings (p. 370). This implies the more a
victim thinks about the costs of reporting the less likely they are to report the crime.

This study focused on the emotional and social aspects of reporting criminal
victimization. This study showed how important advice and guidance by a third party
might be for the victim. The study also shows how strong emotions might impact

decisions victims make. Although criminal victimization is different than victimization
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of ethical misconduct, the concept of third party influence and emotions could still apply.
If a person basis a decision though an internal cost-benefit analysis it is logical to assume
that strong emotions might impact this decision making process. Advice might also
impact this internal cost-benefit analysis by shifting focus to a specific cost or benefit.

The study by Greenberg, Wilson, Buback, and Mills (1979) relates to my research
question by examining how peer interactions influence reporting. Although my focus is
whether or not an attorney is willing to report the ethical misconduct of a peer, many
similarities can be found. Relationships within any community can easily influence an
individual’s decisions. It can be common for an attorney, especially in a small or rural
community, to work regularly interact with the same attorneys. These close relationships
and peer interactions could influence the outcome of an attorney’s decision to report
ethical misconduct of those peers.

Coulter and Chez (1997) conducted a study focusing on victims of domestic
violence and whether or not those victims support mandatory reporting. The study
included a small sample size of women who are participating or have recently completed
a support group program. The results of the study showed overwhelming support for
mandatory reporting of domestic violence, especially by medical personnel (p. 354). The
results are in contradiction to belief by victim advocates for abused women that
mandatory reporting would give victims fear of safety and confidentiality (p. 350).

Although this study was limited by its small size and gender specificity, it still
provides great insight towards victimization and reporting. There is a vast difference

between domestic violence and ethical misconduct, yet the concerns of retaliation, breach
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of confidentiality, and general safety remain the same. The study conducted by Coulter
and Chez (1997) provides insight regarding general attitudes about mandatory reporting.
It raises the question on whether or not mandatory reporting would be beneficial in cases
of attorney ethical misconduct. Should direct observers of attorney ethical misconduct,
such as opposing attorneys, paralegals, or judges be required to report observed or
experienced ethical misconduct? Coulter and Chez’s study implies the victims would be
favorable to mandatory reporting

This study helps examine my question on whether attorneys are willing to report
the ethical misconduct of their peers. Although Coulter and Chez (1997) examined
mandatory reporting within domestic violence the study may provide insight towards
reporting ethical misconduct of attorneys. Some jurisdictions have mandatory provisions
in the attorney ethical codes. A further study could be directly applied towards attorney
misconduct regarding its feasibility.

Akers and Kaukinen (2008) also studied reporting behaviors of domestic
violence. Data was taken from the Canadian General Social Survey (p. 163). The results
of the study showed that married women are less likely to report domestic violence
because of their strong emotional and financial ties (p. 166). The study also showed
women with children living in the home was more likely to report domestic violence (p.
166). The implication is that if a person depends on the perpetrator they are less likely to
report victimization; whereas if a victim has another that depends on him or her, then

they will report the victimization in order to protect the dependent.
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The focus of this study was domestic violence and how close relationship might
affect the decision to report victimization. Although domestic violence is very different
from ethical misconduct the examination of intimate relationships is important.
Attorneys, especially in smaller communities, often represent people they know well.
This might include family, friends, neighbors, and social acquaintances. This poses the
question on whether this categorization of legal clients would be willing to report
attorney ethical misconduct because of the client’s relationship with the attorney. The
Akers and Kaukinen (2008) study implies that the answer depends on the nature of the
intimate relationship.

This study helps address the question on whether attorneys are willing to report
the ethical misconduct of a peer. Akers and Kaukinen (2008) focused on close
relationships in reporting. An attorney may be less inclined to report the ethical
misconduct of a peer he or she knows or has some type of professional relationship with.
Would an attorney report a colleague and hold that person to the same standard as an
attorney with no ties and is virtually a stranger?

The literature strongly suggests reporting criminal, and in our case ethical
misconduct, promotes the apprehension of the perpetrators. Goldberg and Nold (2001)
examined this concept from a different angle. They conducted a study that examines
whether victim reporting deters criminal activity. The logic behind this study is that
because apprehension of perpetrators largely depends on the victim reporting the incident
then reporting should deter perpetrators (p. 424). Goldberg and Nold examined National

Crime Panel victimization surveys and found that their hypothesis was supported (p.
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429). The researchers found the probability of reporting theft deterred burglars and that
individuals that were more likely to report victimization were less likely to become
victimized (p. 429).

This study put an interesting spin on a commonly supported, reoccurring theme of
criminal victimization and criminal apprehension. Even though this study was predictive
in nature and had many variables, the concept of the importance of reporting misconduct
can clearly be seen. A bully is probably not going to pick on a person that will likely turn
them in to authorities. Goldberg and Nold (2001) support this concept with their
research. A victim of attorney misconduct might protect himself or herself if there is a
perception that they would not tolerate misconduct. Although this might seem logical,
great care must be taken since this concept could easily be transformed into a situation
where the victim is blamed for “allowing” the misconduct to occur.

Felson, Messner, and Hoskin (1999) also studied victim reporting of domestic
violence. The researchers examined victims who had intimate relationships with the
perpetrator as well as third party reporting of incidents. The researchers examined data
from the National Crime Victimization Survey. The results of the study showed that
social relationships had significant effects on third party reporting (p. 941). Third party
observers believe minor conflicts between domestic partners are private matters that do
not require police intervention (p. 942). It is also believed that third parties have limited
knowledge of the domestic relationship and potential facts, which then affects their
reporting (p. 942). The researchers also found that domestic relationships itself did not

affect a victim’s decision to report an assault to the police (p. 942). Researchers did find
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these results surprising and cautioned that a generalization should not be drawn from
these results (p. 943). Felson, Messner and Hoskin theorized that the need for police
protection may be greater with intimate relationships and thus if an assault is reported it
is out of necessity (p. 943).

This study focused on assault within a domestic relationship. Although domestic
abuse if very different from attorney ethical misconduct, lessons can be learned from the
reporting habits shown in this study. Third party observers may be less likely to report
because of the perception of the relationship between attorney and client. A third party,
perhaps a friend or family member, may not report ethical misconduct because they
believe the misconduct is minor or because they do not have all the facts. A client might
chose to report in spite of the normal fears of retaliation because of the belief that the
matter is serious enough to warrant a report or because urgency demands the victim
report.

This study helps address the question on whether attorneys are willing to report
the ethical misconduct of their peers. The study by Felson, Messner, and Hoskin (1999)
focused on third party reporting habits. An attorney may often be a third-party witness to
a misconduct violation. This study implies that if a violation is considered minor then the
observing attorney may be less likely to report the misconduct.

Xie, Pogarsky, Lynch, and McDowall (2006) conducted a study of victim
reporting and its relationship to past police involvement to prior victimization. The
researchers examined survey data from the National Crime Victimization Survey. The

results of the study showed that past police involvement with a victim increased the
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likelihood of future reporting by that same victim (p. 490). The finding also showed the
probability of victim reporting was unaffected by police investigation and whether an
arrest was made (p. 495).

This study implies that a prior positive relationship with the police positively
affects reporting behavior of victims of crime. Previous experience helps promote trust
and confidence. The legal profession could also utilize this concept regarding the
reporting of ethical misconduct. If the various State Bar Organizations promote or
mandate peer reporting of observed ethical misconduct, having a prior relationship
between the State Bar and attorneys might promote feelings of trust and confidence.
These positive feelings by attorneys might then help promote honest reporting of ethical
misconduct.

This article helps address the question on whether attorneys are willing to report
the ethical misconduct of their peers and what factors contribute to the decision to report
or not report the misconduct? Although this study focused on the reporting of criminal
victimization, it may provide insight on reporting ethical misconduct. A strong, positive
relationship with the State Bar may help an attorney make the decision to report the
ethical misconduct of a peer.

Bickman (1976) conducted two studies based upon the theory that demeanor or
attitude of the authority figure effects whether a person reports a crime, specifically
shoplifting. The first study showed that a person is more likely to report shoplifting to a
shop clerk that had a more pleasant personality less likely to report to an unpleasant or

rude shop clerk (p. 79). The second study involved only one authority figure instead of



107
multiple clerks as in the first study. Random participants were treated unpleasantly or
rudely. The results of the second study were that there was no difference in reporting
shoplifting to an officer with a more pleasant personality. The study implied that the
demeanor was not a factor in non-reporting of crimes but instead demeanor affects to
whom the crime is reported (p. 81).

This study showed how the demeanor of authority figures might affect reporting
of misconduct. What was interesting is that negative demeanor did not seem to deter
reporting but instead affected who would receive the report. This concept becomes
important for organizations and governmental entities that rely on community or peer
reporting. The decision of an attorney that wishes to report a peer’s ethical misconduct
could be a difficult decision for an attorney to make. If a reporter is uneasy in reporting
misconduct any excuse may be taken to delay or not report the misconduct.

This study helps answer the research question on whether attorneys are willing to
report the ethical misconduct of their peers and what factors contribute to the decision to
report or not report the misconduct? If the cost versus the benefit of reporting is fairly
equal the slightest variable may theoretically influence the decision to report. If the
organization or even individual staff member receiving the report appears to be
unsupportive the reporter may decide it is not worth his or her effort. Attitude can also
potentially give an impression to the reporting on how serious the organization takes the

complaint. As stated earlier, perception can be a factor in decision making processes.
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Literature Justification

The current literature used for this study included themes such as whistleblowing,
peer reporting, victimization, victim reporting, crime reporting, and ethics.

A large portion of the whistleblowing literature was specifically applied to the
business world and the field of economics. However, when the concept of
whistleblowing is examined with other variable such as victimization, a more complete
concept is formed. One of the primary reasons whistleblowers chose not to report
misconduct is fear. Victims of crime also stated fear as a similar reason for not reporting
crimes. Fear included both physical and psychological factors. Fear of retaliation of
some form was a common reason for not reporting regardless of the profession or field of
study. Both business and criminal reporters also failed to report because they do not want
to become involved. These concepts can also apply towards ethical misconduct. The
theme of victimization was more commonly associated with crime reporting. Even
though there was a considerable difference between violent crime, whistleblowing, and
ethical misconduct they all share common concerns. Some examples include fear of
retribution, embarrassment, unwillingness to become involved, and lack of confidence in
the system. All of these factors contribute to the internal cost-benefit theme each person
might make when considering whether or not to report misconduct.

One of the key concepts of my study relates to peer reporting or whistleblowing.
The definition of whistleblowing was very similar across several different articles, which
implies the concept is generally accepted. Bruns, Jackson, and Zhang (2012) defined

whistleblowing as “the reporting by employees of the observed misconduct of others” (p.
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9). Kaptein (2010) defined whistleblowing as the “disclosure of organization members of
illegal, immoral, or illegitimate practices under the control of their employers to person
or organization that may be able to effect action” (p. 515). Mansbach & Bachner (2009)
defined whistleblowing as “the disclosure by a person working within an organization of
acts, omissions, practices, or policies by persons within the organization that wrong or
harm a third party with the intention of the disclosing a wrongdoing to an end and to
prevent further such misbehavior” (p. 18). The definitions all share several key concepts.
First the reporter was employed in some capacity by the organization that is perpetrating
some type of misconduct. There is also some type of personal knowledge or observation
regarding the employee’s organization and those observations are being reported to a
third party.

To better understand attorney peer reporting of ethical misconduct I examined the
literature of related issues, such as whistleblowing and victim reporting of criminal
activity. In both whistleblowing and criminal victimization there were similar reasons
why the observer or victim choose not to report the misconduct. One of the most
common reasons was fear. Bruns, Jackson, and Zhang (2012) stated a peer-reporting
system needs employees that are willing to report and cooperate with investigations but a
reason often attributed to none reporting is a fear of retaliation (p. 9). Verschoor (2012)
also stated a possible reason for why a person may choose not to report observed ethical
misconduct is fear of retaliation and these types of retaliation range from physical harm,
online harassment, harassment at work and at their home, hour or pay cut, and job shift or

demotion (p. 14). In the study conducted by Cassematic and Wortley (2012), the
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researchers found fear of reprisal contributes to the decision of observers to remain silent
but if the observer decides to report the misconduct the fear of reprisal becomes a non-
issue (p. 630). This implies that the initial barrier of fear may prevent the reporting but if
that fear is overcome it no longer becomes an issue for the reporter. Green and Latting
(2004) stated that the act of whistleblowing might result in some type of repercussion,
which includes: the organization believing the whistleblower is not loyal or traitorous,
damage to the reputation of both the organization and the whistleblower, physical abuse,
blacklisting, premature termination, lawsuits, and a depletion of the whistleblower’s
personal assets (p. 221). Cornock (2011) listed three categories of reasoning for not
reporting ethical misconduct, the first being fear of what will happen to whistleblowers as
a consequence (p. 21). Kidd and Chayet (1984) examined criminal victimization and
found three main factors that inhibit reports and fear was listed as the first one (p. 41).
Carcach (1997) also examine victims of crimes and recognized that fear of reprisal or
revenge as a factor for not reporting the misconduct (p. 3). In all of these studies there
appears to be an aspect of fear that influences the decision to not report misconduct.
Using a grounded theory that utilizes cost-benefit themes fear can be seen as a substantial
cost in the decision making process.

Literature Review of Related Methods
For my study qualitative methodology is the optimal choice. A qualitative
methodology allows for open-ended responses to inquiry. A qualitative methodology
also allows for the study of topics or variables that may not easily be measured. Patton

(2002) stated qualitative methods “facilitate study of issues in depth and detail” while
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quantitative methods “require the use of standardized measures so that the varying
perspectives and experiences can be fit into a limited number of predetermined
responses” (p. 14).

There are several different design options with qualitative methodology; such as
case studies, phenomenological studies, grounded theory studies, etc. Bowen (2006)
stated that the qualitative research design that uses inductive analysis as a principal
technique is grounded theory (p. 12). He further stated that this design needs continual
interaction between data collection and analysis to produce a theory during the research
process (p. 13). I believe this shows how flexible qualitative grounded theory can be.
Bowen (2006) also explained that themes generate the grounded theory design and those
themes emerge from the data during analysis (p. 13). That statement is particularly useful
to my research study. I believe the responses from my inquiry will show a theme that
cost versus benefit does influence reporting habits.

Ingham-Broomfield (2015) examined the use of qualitative methodology
specifically within the medical field. Qualitative research is used to examine subjective
experiences by using non-statistical methods of analysis and is associated with
naturalistic inquiry that explores the complex experience of human beings (p. 35). The
difference between qualitative methodology and quantitative methodology is that
qualitative research explores a subjective pathway that helps to develop theory, whereas
quantitative research is based on scientific method (p. 35). Qualitative designs do not use
hypotheses but instead state an observational question to be explored which narrows

down to a specific one sentence statement of the problem (p. 35).
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This article helps explain the differences between qualitative and quantitative
research methodologies. In my study, I wanted to “explain the complex experiences of
human behavior” by having attorneys discuss their motivation for reporting ethical
misconduct. Although I believe a pattern exists, those specific experiences are subjective
to each attorney. A qualitative study helped best explore these experiences by allowing
each subject to explore their own feelings and experiences.

Qualitative research methodology can be versatile. Glaser (2002) examined the
use of the qualitative methodology design of ground theory to create general concepts of
social patterns in research data (p. 1). Glaser stated that conceptualization is the core
category of grounded theory and research that utilizes grounded theory can use its own
concepts from the data (p. 2). According to Glaser grounded theory can be utilized with
various methods such as experiment, survey, content analysis, and all qualitative methods
(p- 2).

Due to the versatility of qualitative research and the grounded theory design, the
researcher is able to explore their own concepts instead of relying on concepts created by
other researchers. An example is that grounded theory design may utilize various tools
seen in both qualitative and quantitative methodologies, such as surveys, experiments,
etc. (Glaser, 2002). My research can examine themes taken from cost/benefit analysis,
which is traditionally a quantitative design, and apply those themes to the peer reporting
of attorney ethical misconduct as a qualitative grounded theory design. This allowed my
study to have the flexibility of implementing open ended questions to variable that are not

easily measured, specifically opinions and attitudes.
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Qualitative designs focus on the natural behavior of people and their perceptions
of the social world, which caused an increasing use of this methodology in social policy
and health care studies (Lub, 2015, p. 1). One of the reasons for this trend is an
acknowledgment of the limitations experiment based research has in social sciences (p.
1). Lub stated that one concern that has historically been associated with qualitative
research is that of validity. Validity was defined as “the degree to which the indicators or
variables of a research concept are made measurable, accurately represent that concept”
(Lub, 2015, p. 2). Lub acknowledged there are many different opinions on how validity
can be approach and that often the approach is determined by the philosophy of the
research and of the nature of the research.

This article demonstrates how vast opinions range for a straight forward concept
of methodological validity. However, I believe this article also shows the flexibility of
qualitative design. Using a qualitative methodology to study the peer reporting habits of
attorney ethical misconduct is only option since conducting an experiment on the topic
would proof challenging and run the risk of facing numerous validity issues. Validity
should be more easily obtained by using a qualitative study because of the specific nature
of this research.

Moore (2010) examined the qualitative methodology of classic grounded theory
and outlined changes she made to the methodology in order to better apply better apply to
contemporary educational research. Moore (2010) explained that she encountered
difficulties using the classical grounded theory as a methodology because of the “limited

directions given to many aspects of the research process” (p. 42). In order to address
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those limitations Moore applied changes to the classical design. Moore (2010) first
adapted the literature review. Under the classic methodology the recommendation was to
review general literature in the area of study, however Moore implemented a more
focused initial literature review. Another area Moore (2010) altered is that of a pilot
study. Under the classic methodology a pilot study is not mentioned or recommended,
whereas Moore believed a pilot study is an important part of grounded theory (p. 46).
Data analysis was also modified. Moore (2010) explained that under the classic approach
data should be analyzed and compared constantly when in the gathering process, however
Moore believed utilizing a staged approach would be more timely and efficient (p. 47).

The analysis and modification of the classic grounded theory by Moore (2010)
helps demonstrate the flexibility this methodology has. I believe this shows that a
modified form of this methodology can be utilized to help explain my research questions.

Parker, Chang, Corthell, Walsh, Brack, and Grubbs (2013) used the qualitative
methodology of grounded theory to study peer reporting of problematic counseling
students. In a grounded theory methodology the intent is to “move beyond description
and to generate or discover a theory for a process or an action” (Creswell, 2013, p.83).
The goal of the peer reporting study of counseling students was to “gain an interpretive
understanding of the processes, contexts, conditions, phases, actions, and consequences
of the reporting phenomenon” (Parker et. al, 2013, p. 113). The goal the researchers
attempted to develop was how experiences and perceptions of student reporters
influenced their decisions to report misconduct. Parker et al. (2013) found students were

generally willing to report misconduct of their peers despite scarce, unknown, or
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nonexistent peer reporting policies (p. 122). However the researchers also found that the
reporters were often discouraged from future reporting if faculty took no actions or if
they were encouraged to personally confront their peer.

The use of the ground theory methodology enabled the researchers to conduct a
broad study, utilizing specific interview questions in order to find the data needed to
accomplish the goal of better understanding student peer reporting.

Description of Methodology Literature

For my study I utilized a qualitative methodology of grounded theory, which
borrowed themes seen from cost-benefit analysis. The reason this path was chosen was
because a true cost-benefit analysis would be difficult to assign values to individual
opinions based on perceived costs and benefits. The qualitative methodology should
allow for greater flexibility in obtaining subjective answers. Moore (2010) showed that
the qualitative methodology of grounded theory had the potential of flexibility by
allowing the researcher to provide modifications to classic methodology. Parker, Chang,
Corthell, Walsh, Brack, and Grubbs (2013) showed how grounded theory can be
successfully used to study the topic of peer reporting of counseling students. This
application should also be applicable to my topic of peer reporting of attorney ethical
misconduct. The study by Bracke, Edwards, Metz, Noordhuizen, & Algers (2008)
showed the challenges of assigning value in cost-benefit studies. Valuation is one of the
main concerns that lead to my consideration of utilizing grounded theory.

The variables I used to conduct this literature review included: attorney/lawyer,

ethics, ethical misconduct, whistleblowing, peer reporting, victimization, and crime
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reporting. I also conducted searches on qualitative methodology, grounded theory, and
cost-benefit analysis. All of the terms encompass different fields of study; ranging from
public administration, criminal justice, sociology, and economics. However, one
common theme that ties these fields of study together is that of personal decision. The
decision to report a peer’s ethical misconduct may potentially have long lasting effects on
the reporter’s career. The concerns given to reporting peers or reporting criminal
victimization are similar among these different fields of study. It is logical that this
pattern might extend to the field of law and help explain peer reporting habits of
attorneys regarding ethical violations. The different theories and methodologies I
examined also vary among the fields of study but still helps explain how individuals
come to make the decisions they make and should be applicable to my specific area of
study.

Chapter Summary

Peer reporting is very similar to whistleblowing in that an employee is reporting
on the misconduct of another employee. The reasons individuals choose to whistleblow
or abstain from whistleblowing are similar across various professions and fields of study.
Victims who choose to report or abstain reporting their victimization also share common
concerns for their rational. One of the most common reasons cited for not reporting is
fear of retaliation (Bruns, Jackson, & Zhang, 2012; Cornock, 2011; Green & Latting,
2004; Kidd & Chayet, 1984; and Verschoor, 2012). Since fear is such a strong motivator

there must be reasons that contribute to overcoming this fear so reporting might occur.
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The concept of justice promotes reporting behavior (Victor, Trevino, & Shapiro,
1993). Goldberg and Nold (2001) compared reporting victimization to standing up to a
bully. Whether it is an employee who whistleblows on the misconduct of his or her
organization or a professional who peer-reports misconduct to his or her professional
organization they both want to improve the organization in which they work. This sense
of duty or responsibility to the public helps overcome the fear of retaliation.

The review of the literature has indicated that the main concern for individuals
reporting victimization or misconduct is fear. Examples of fear include confidentiality,
assigning blame to the reporter, identification and isolation of the reporter, and removal
from the workplace (Cornock, 2011, p. 21). Fear of some type of retaliation was a
common concern. Examples of specific retaliation included getting the cold shoulder
from colleagues, exclusion from activities, verbal or physical abuse, denial of promotion
or pay raises, demotion, or threat of or actual termination (Bannon, Ford & Meltzer,
2010, p. 57). Victims of crime commonly experience fear and anxiety about their safety
and security, which results in the victim trying to avoid or minimize that fear by avoiding
contacting the authorities because the victim does not want to face those fears (Kidd &
Chayet, 1984, p. 41).

Although there appears to be similarities between whistleblowing, criminal
victimization, and reporting of ethical misconduct it was unknown if those similarities
might apply to attorney peer-reporting of ethical misconduct. Does the same barriers and
motivations apply to attorney peer-reporting as they do to whistleblowers or crime

victims? Each individual has personal limits in which he or she is willing to tolerate any
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activity. It was unknown whether these limits are similar with attorneys that witnessed
ethical misconduct. Does a professional’s sense of justice overcome fear?

There was a gap in peer-reviewed literature regarding the reporting of ethical
misconduct of attorneys. This study helped fill this gap by focusing on what motivations
and concerns could affect an attorney’s decision to report the ethical misconduct of a
peer. There was extensive literature regarding whistleblowing and victims of crime
reporting. However, there was little supporting literature for attorney peer-reporting.
This study will help not only fill the literature gap for attorneys but also could help
provide a basis for studies in peer reporting within other professions.

Many professions rely on self-governing of their members. This not only helps
regulate the actions of a professional organization’s members but also helps ensure
quality control of its members. However, this only works if the professional organization
has the authority to discipline its members and most importantly if they know about
misconduct.

Attorney peer reporting is important because it helps maintain the integrity of the
profession. The state bars are responsible for overseeing the integrity of the attorneys
within its jurisdiction. Not only is this important for correcting or disciplining those
attorneys that violate the code of ethics, but also it is important so that the Bar can
establish educational programs that may help teach attorneys and prevent ethical
misconduct. In chapter 3, I will describe the research method used for this study and

describe how data will be collected and analyzed.
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Chapter 3: Research Method

The purpose of this qualitative study was to understand the reasons attorneys
choose or not choose to report the ethical misconduct of peer attorneys. The question I
examined was whether licensed, practicing attorneys within the State of Michigan are
willing to report other attorney ethical misconduct and what factors influenced the
decision to report or not report the ethical misconduct? This study helped address
potential ethical concerns that the profession may have, specifically peer reporting of
ethical violations. If the proper authorities are aware of problems and concerns then it
may be more likely steps could be taken to correct problems and address concerns, and
prevent future ethical misconduct.

In this chapter I will describe the research methodology used for this study. I will
begin by explaining why a qualitative methodology was used for this study and how I
decided on a specific design. I will then explain my specific role as the researcher. This
chapter will also describe my strategy for data collection, which includes sampling, and
specific data collection procedure. Procedures for data analysis will also be discussed
which includes how the study will be trustworthy. The final major section of this chapter
will discuss ethical procedures applied to this study.

This study works under the basic assumption that ethical misconduct not only
damages the reputation of individual lawyers but also damages the perception of the
entire profession. Since the legal profession relies on internal monitoring and regulation,
I believe the best way to address the problem of ethical misconduct is to better

understand what motivates other attorneys to report their peer’s ethical misconduct and
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what may prevent reporting. Creswell (2009) stated that qualitative research “is a means
for understanding the meaning individuals or groups ascribe to a social or human
problem” (p. 4). I believe the reasoning an attorney has for reporting or refraining to
report ethical misconduct is subjective to that individual’s beliefs, morals, experiences,
and perceptions. For this reason, it would be difficult or impossible to measure responses
in a quantitative manner. The logical design for examining this topic must be from a
qualitative perspective.

The research must guide the methodology used for any study. Because of this
important concept it was vital to use a method that could assist in the development of a
theory that could help attorneys and various state and local bar organizations identify and
address issues or concerns regarding the peer reporting of attorney ethical misconduct.
Grounded theory is a research method that results in the generation of a theory directly
from data by producing a hypothesis that explains the relationship between concept
concepts or behavior, which forms the theory (Charmaz, 2014). I believe attorneys weigh
perceived costs of reporting a peer against perceived benefits of reporting a fellow
attorney’s ethical misconduct.

According to Creswell (2007) a qualitative researcher is the key instrument in
collecting data through examining documents, observing behavior, and interviewing
participants and may use instruments with open-ended questions typically not developed
by other researchers (Creswell, 2007, p. 45). Creswell (2012) also stated that grounded
theory is also used when you want to study some process (Creswell, 2012, p. 423). 1

believe the best grounded theory design for my study is that of the constructivist design.
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The focus in this design typically is on the meaning as prescribed by the participants
(Creswell, 2012, p. 429). This design focuses on the “views, values, beliefs, feelings,
assumptions, and ideologies of individuals rather than gathering facts and describing
acts” (Creswell, 2012, p. 423). As the researcher, I believe it is my duty to objectively
explore this subject and report the findings in a concise and accurate manner.

The setting and sample I used for this study was Michigan licensed attorneys that
are in good standing and are actively practicing law within the state. I used an open-
ended questionnaire that was distributed to the attorneys registered with the state bar
association. I sennt out questionnaires to a sampling of attorneys taken from the
membership listing who where within the state.

I also utilized an online survey tool that was accommodating to open-ended
questionnaires. By utilizing online tools participants were able to answer the questions at
their convenience. Online data would also help minimize expense as well as help in
speed and accuracy of data collection. I also allowed answers to be mailed mailed to me
in case there are participants do not feel comfortable using online tools.

Data analysis was conducted by first entering the responses into a qualitative
research program such as NVivo or an equivalent program. I then developed coding
based on the responses. Code is defined as “a word or short phrase that symbolically
assigns a summative, salient, essence-capturing, or evocate attribute for a portion of
language-based or visual data” (Saldana, 2013, p. 3). This helped assisted in identifying
themes and patterns, which in turn will help provided the answers to my research

questions.
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In order in insure accuracy the issue of trustworthiness, or validation needs to be
addressed. Cresswell (2009) stated that qualitative validity means “the researcher checks
for accuracy of the findings by employing certain procedures” (p. 190). The strategies
Cresswell (2013) identified include: peer review or debriefing; prolonged engagement
and persistent observation; triangulation; clarification of researcher bias; external audits;
rich descriptions regarding transferability; and member checking (pp. 250-252).
Cresswell (2013) recommended that in qualitative research that two of the above-
mentioned strategies be utilized. My study was peer reviewed as required by the
dissertation process. I also attempted to clearly identify any potential bias. Finally, I
utilized coding software to ensure the accuracy of the interpretation of the data received.

In order to protect the participant’s rights, I created a cover letter that will
accompany the questionnaire. The letter concisely explained the purpose of the research
and provided assurances to the participants. One of the main assurances that was
important for a project regarding reporting ethical misconduct is that of anonymity. The
participants must feel secure that their answers are anonymous and are only being used
for purposes research.

The results of questionnaire will be presented in chapter four of this dissertation
and the analysis with discussion shall be presented in chapter five. Appendixes will be
included so that the exact questions may be viewed. This will help provide transparency

and validity to the study.
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Research Design Derived Logically from the Problem Statement

The question I examined was whether licensed, practicing attorneys within the
State of Michigan are willing to report other attorney’s ethical misconduct and what
factors influenced the decision to report? Specifically, why does an attorney choose to
report or not report a peer’s ethical misconduct? Does an attorney weigh perceived costs
against perceived benefits when making this decision? If so what are those perceived
costs and benefits? Previous studies in related fields such as whistleblowing and criminal
victimization share common reasoning for reporting and not reporting misconduct. Do
these common themes also apply to peer reporting of ethical misconduct and does those
themes relate to the possible cost versus benefit?

The central concept of my research was that of peer reporting of attorney ethical
misconduct. Peer reporting has been defined as occurring "when group members go
outside their group to report a member's misconduct” (Trevino and Victor, 1992, p. 39).
A closely related concept is that of whistleblowing. Near and Miceli (1985) define
whistle-blowing as "the disclosure by organizational members (former or current) of
illegal, immoral, or illegitimate practices under the control of their employers, to persons
or organizations that may be able to effect action" (p. 4).

Qualitative research is defined as a means for exploring and understanding the
meaning individuals or groups ascribe to a social or human problem (Creswell, 2009).
Creswell (2013) also stated that there is no agreed upon structure for how to design a
qualitative study (p.49). Qualitative research tends to be more open ended. An open-

ended study allows a researcher to explore a topic or a question that there is no known
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answer. For my study reasons for reporting or not reporting a peer attorney’s ethical
misconduct is likely to be based on individual perceptions, opinions, and beliefs. These
concepts are not easily known because they may be different depending on the individual
answering the question. The flexible design along with the open-ended questions shows
the strengths of using qualitative design for this particular topic of study. I do not believe
a quantitative research design would be effective for this study. I believe the data and its
analysis may be too dependent on interpretation. It would also be very difficult to
establish a measurable point for comparison and analysis.

The “grounded theory” approach would be the best approach for this study.
Creswell (2013) stated, “the intent of grounded theory is to move beyond description and
to generate or discover a theory for a process or an action” (p.83). In this study I want to
establish a theory that an attorney who knows of a peer attorney’s ethical misconduct or
violation chooses to report or not report that misconduct to the proper authorities based
on perceived costs and benefits of reporting their peers. The literature shows consistency
in whistleblowing cases that perceived motivations and fears influence the reporting
process. I will attempt to frame this issue to reflect whether attorney reporters consider
costs and benefits of reporting a peer attorney. I believe a new theory explaining attorney
peer reporting of ethical misconduct would be appropriate.

One option I considered was that of a phenomenological approach A
phenomenological study describes the “common meaning for several individuals of their
lived experiences of a concept or a phenomenon” (Creswell, 2013, p.76). The purpose

would be to explore what the experience of reporting a peer had on the attorney and
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specifically how they experienced it (Creswell, 2013). Under this methodology the focus
would be on the group experience instead of specific, individual experiences. The study
would look for common or shared experiences that resulted from the phenomenon of
ethical misconduct. However I believe this approach would not be successful because
each individual may experience different circumstances and scenarios as well as each
person may have different perceived costs and benefits of their decision to report a peer’s
misconduct.

Another option I seriously considered was that of a narrative design. A narrative
approach involves collecting stories from individuals that tell of their experiences in a
chronological order (Creswell, 2013). In my study I would have interviewed individuals
regarding their experiences and decision making process. I would focus on their personal
feelings and reasons why they did or did not report the incident. One problem I had with
this approach is that it becomes more personal if a face-to-face interview is conducted.
My intention is to make this as anonymous as possible in order to promote better
participation and candid answers. There is a perceived stigma in reporting misconduct
and my approach would assist in minimizing that stigma. Also a new approach is needed
in order to utilize themes found in cost-benefit analysis in a qualitative approach.

For this study I used the qualitative method of research. Qualitative research can
be used to study individuals and groups and find solutions to their social problems
(Creswell, 2009). This design provided data that I interpreted based on the attorney’s
answers. A quantitative design would not be as effective because I believe a qualitative

design will provide a better understanding of the peer reporting habits of attorneys that
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have knowledge of other attorney’s ethical misconduct. I want to further explore whether
an attorney who decides to report or not report another attorney’s ethical misconduct
weighs perceived benefits against costs of reporting. The data has the potential to be
highly subjective, based on the subject’s beliefs or perceptions. The interpretive nature
of a qualitative design will assist in the discovery of the themes likely to be presented in
the data. A quantitative design would be difficult to utilize because of the challenges in
assigning value to various beliefs and opinions.

Role of the Researcher

As an observer, it is my role to accurately describe and record answers given by
the attorneys that choose to answer the questionnaire for this study. My specific roles
included preparing and presenting the questionnaire, interpreting the results, and
presenting the findings with accuracy and neutrality.

My role as the research during the data collection procedure was to ensure that the
data was obtained legitimately and ethically. I believe an accurate collection procedure
helped promote confidence in the subjects as well as validity in the study. All data was
sent directly to me either through electronic means such as email or online survey tools or
through the mail. This provided a clear chain of custody and eliminated data being lost
or contaminated. It was also my responsibility as the researcher to maintain the security
of the data once it is collected. Digital data was backed up on multiple memory cards.
The memory cards, along with any hard copies of questionnaires mailed to me, was
stored in locked, fire-proof safe for the required amount of time recommended by the

University. After the required amount of time has elapsed the data will be destroyed.
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As aresearcher I do not have any relationships involving power over potential
relationships. However, there is a potential that I may have a personal or professional
relationship with participants. My study targeted attorneys that are licensed in good
standing within the state of Michigan. I am also an attorney that is licensed in good
standing within Michigan. I do not believe this should be an issue since the
questionnaires will all be anonymous.

Since I am an attorney in good standing within the state of Michigan I must
acknowledge the potential for researcher biases. As a professional I strive to help
promote integrity in the practice of law. This desire was a strong motivation for
designing this study. However, I believe any biases can be easily managed and separated
from the study. First of all, I am not practicing law at this time and I am currently
dedicated towards education. I have never witnessed, been a party to, or a victim of
attorney ethical misconduct. Finally, the data I seek to obtain is only for the purposes of
education and potential professional development. No one person, firm, or case scenario
was being targeted.

Setting and Sample

My strategy for collecting data was to keep it as anonymous as possible. The
reason for this approach was because of the sensitivity of the subject. I believe ethical
misconduct has the potential to scare away potential research participants, especially if a
colleague or the participant was involved. The subject of whistleblowing or reporting can
carry negative stigmas. The research participants must feel safe in their participation. An

online survey tool allowed me to collect data without the participants having to see
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another person. It also allowed them to participate in privacy. For those that wished to
mail a copy of the questionnaire to me the instructions made it clear no return address or
identifying markings were to be included for their own confidentiality.

In order to make my study practical I had to specify a reasonably obtainable
population. The population I studied was licensed, practicing attorneys in good standing
with the state bar located in the state of Michigan. Since the subject of my study is the
peer reporting habits of attorney ethical misconduct, it was only logical to require being
an attorney a requirement for the study. However, merely being an attorney is not
specific enough. A person can have a law degree and thus be an attorney but may have
different primary profession such as judges, professors, politicians, etc. Ethical issues in
education or in politics would be a different study in my opinion. Having the
requirement of practicing attorney eliminated this confusion and prevented the inclusion
of ethical issues in other fields of study. In a similar manner having the requirement of
the subject being a licensed attorney ensured that the subjects in the prescribed
jurisdiction and were practicing. This requirement eliminated students and individuals
not under the authority of the State Bar. It was possible that an individual is licensed but
not practicing, however, the before mentioned practicing requirement helped address this
issue. I also included the requirement that the population of the study was in good
standing with the State Bar. This ensured the subject is not under investigation or being
disciplined by the State Bar for violations, including ethical violations. I believe this
helped minimize prejudiced responses and promote accuracy. The final requirement was

that of being in the state of Michigan. This study could easily be replicated in any state
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but Michigan was used simply because that was where I was located at the time of the
study.

Creswell (2013) recommended in grounded theory studies that a sample size
should include 20 to 30 individuals to develop a well saturated theory (p. 157). However,
Creswell went on to state that the number may be much larger if so desired (Creswell,
2013). According to the Michigan Bar Association as of 2016 there were 35,042 active
members within the state (State Bar of Michigan, 2016). I selected participant from
different geological within the state. It should be noted that I used a questionnaire design
whereas the recommendations from Creswell regarding sample size was for an interview
design. Patton (2002) stated “there are no rules for sample size in qualitative inquiry” (p.
244). Patton further stated that sample size depends on “what you want to know, the
purpose of the inquire, what’s at stake, what will be useful, what will have credibility,
and what can be done with available time and resources” (Patton, 2002, p. 244). Most of
the studies referenced in the literature review utilized interview procedures. It is my
intention to construct the questionnaire as an interview but on paper. The reason for this
approach was due to time restraint issues I anticipate for the participants. Although I
believe the statements by Patton showed I do not need a set number of participants, I
believe using the guidelines for interview sampling recommended by Creswell was
appropriate.

The recommended sample size in grounded theory studies is approximately 20 to
30 but may be larger if so desired (Creswell, 2013). My intention was to attempt to

include as many participants as possible but aim for a minimum of 20. From the
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beginning of the study I was concerned about the prospect of low participant turnout.
The reason I believed it may be low was due to the subject of the study. There is often a
sense of loyalty and comradely within a profession and a study regarding the reporting
habits of a colleague may have detract participants. Another concern I had for
participation was that attorneys highly value their time and a participant may not want to
complete the questionnaire. I hoped that by using a questionnaire instead of an interview
the attorneys were more open to participating in this study.

In order to focus my study, the participation requirements was narrowed to only
include licensed, practicing attorneys in good standing located within the state of
Michigan. This requirement was clearly stated in the accompanying cover letter with the
questionnaire. I also included questions at the beginning of the questionnaire that were
aimed at specifically inquiring about the participation requirements. Any questionnaires
received that indicated the participant’s answers do not fit the eligibility criteria was
excluded from the study. This helped ensure accuracy and validity with the study.

The characteristics of the selected sample had similarities due to the requirements
for participation. All of the participants had a law degree and were likely to be living
within the state of Michigan. However, I expected several differences as well. The age
of the group ranged from the middle twenties on up. Gender was fairly even. Level of
experience also varied but also related to age.

I utilized a purposeful random sampling of attorneys from the 35,042 members
listed on the official membership publication list. Patton (2002) stated that “random

sampling, even of small samples, will substantially increase the credibility of the results”
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(p. 240). Patton further explained that the “purpose of small random samples is
credibility, not representativeness” (Patton, 2002, p. 241). I sent out a correspondence
with information about the study along with information on how to participate. A
sampling was sent out every week until I received the recommended minimal response of
twenty participants.
Data Collection Procedure

Although interviews are the primary method of data collection in a qualitative
grounded theory study the use of documents as a data source can also be acceptable
(Charmaz, 2014). Charmaz (2014) stated that elicited documents “involve research
participants in producing the data” and examples of elicited documents used are internet
based or mailed surveys containing open-ended questions (p. 47). I believed this
approach best served my study because of the desire of the respondents to have unanimity
and because of the flexibility regarding time.

The questionnaire I used was constructed by visualizing what may have been said
during a live interview. The questions focused on the attorney’s personal knowledge of
observed ethical misconduct of a peer attorney and whether or not that misconduct was
reported to the State Bar. I then focused on how the participant made that decision and
why it was made.

I believe using written instrument was the best course for collecting data for this
study. Charmaz (2014) allows for the use of elicited documents for data collection in
grounded theory studies. The personal opinions and responses to the questionnaire

should be sufficient as a data source. If an attorney witnessed an ethical violation but did
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not report that violation, there would likely be no other record of the misconduct. If the
violation was reported and the State Bar acted, there still may be little record because of
confidentiality. The Bar does published outcomes of ethical complaints that result in
disciplinary action, however that is potentially only a small amount of observed ethical
misconduct. It is my belief that the best way to gather additional information regarding
reportable ethical misconduct is through an anonymous collection method.

The use of a questionnaire for my study is appropriate for several reasons.
Charmaz (2014) allows for the use of elicited documents for data collection in grounded
theory studies. A questionnaire is one example of an elicited document. A concern I had
about using another instrument such as an interview was that participation may have been
even lower than it was due to time restraints. A professional who makes several hundred
dollars an hour may not wish to spend time participating in an interview. A questionnaire
allowed for an attorney to participate during any free time. I also believe answers were
more forthcoming with an open-ended questionnaire than with a face-to-face interview
due to the sensitive nature of ethics questions.

There were several validation strategies that I utilized when developing the
questionnaire. One of the recommended validation strategies is that of peer review or
debriefing, which provides an external check on the research process (Creswell, 2013).
Another way to ensure accuracy in the instrument is to repeat key questions but word the
questions in a different way. I used the standard interview protocols for questioning
participants and put those questions into a written format. I hoped this encouraged the

participants to answer freely.
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The population that was studied were attorneys practicing law in Michigan.
Although there were no major contextual or cultural issues I was aware of, one should
note that the population is considered as a profession. There is often a tendency for
members in a similar profession to protect one another. It is also human nature to not
want to see a friend or colleague get in trouble, especially over what may be perceived as
a misunderstanding. I attempted to make it clear in both the questionnaire and the
accompanying cover letter that the responses were for research purposes only and were
not a part of an investigation.

Charmaz (2014) stated that a questionnaire is an example of an elicited document
and elicited documents are allowed to use for data collection in grounded theory studies.
Gillham (2011) stated that advantages for using questionnaires include:

“low cost in time and money, easy to get information from a lot of people

quickly, respondents can complete when it suits them, less pressure for an

immediate response to a question, respondent’s anonymity, lack of

interview bias, standardization of questions, and can provide suggestive

data for testing an hypothesis” (pp. 5-8).

Several of the advantages stated by Gillham directly apply to my study, especially the
need for anonymity, the ability to participate at the respondent’s free time, and less
pressure to answer. I believe these issues helped the respondent answer in a more
accurate manor and provided greater validity to the data.

There are currently no similar questionnaires or instruments that could have been
used for this study. I believe this is due to the nature of the study. Most of the qualitative

studies researched for my study utilized an interview technique, whereas a majority of the

quantitative studies researched for my study utilized a survey technique. A good example
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of a topic similar to my study was a study performed by Victor, Trevino, and Shapiro
(1992). Their study forcused on peer reporting of unethical behavior within a business
setting. However, a study performed by Nitsch, Baetz, and Hughes (2005) conducted a
study in business ethics by utilizing a survey. Although those previously stated studies
provide valuable information relating to my study, the instruments used would not work
for my study. Boynton and Greenhalgh (2004) stated that if there is no “off the peg”
questionnaire available the researcher will have to construct his or her own questionnaire
(p.1313). Ibelieved the best way to approach this for my study was to follow the
interview protocol and develop an appropriate interview and put those questions into a
written questionnaire format.

Cresswell (2009) stated that qualitative validity means “the researcher checks for
accuracy of the findings by employing certain procedures” (p. 190). These procedures
include: peer review or debriefing; prolonged engagement and persistent observation;
triangulation; clarification of researcher bias; external audits; rich descriptions regarding
transferability; and member checking (Cresswell, 2013, pp. 250-252). For the instrument
I have provided a copy of the questions for peer review. I also attempted to triangulate
the questions by repeating or rewording questions in order to gage answer reliability and
consistency. Finally, I utilized coding software to ensure the accuracy of the
interpretation of the data received.

The collection procedure for my data had two possible approaches. Each research
question was included on a single questionnaire. For those participants that wanted to

utilize on-line access to the instrument, a link to Survey Monkey was provided so that the
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participant could answer the questionnaire at his or her convenience. For those
individuals that wished to participate by filling out a paper survey I provided a return
address. Those responses were collected only by myself.

A participant may exit the study by either completing the questionnaire or by
declining to participate in the study. Since anonymity was an important aspect of my
study it would have be impossible to provide a specific debriefing. Instead, I plan on
discussing in the cover letter the purpose of the study. I also clearly stated that the
participants would be anonymous.

I did not have any follow up procedures. The participants were anonymous so
follow-ups would be impossible.

Data Analysis

The first type of data I examined was in regards to the research question on
whether or not an attorney are willing to report a peer attorney’s ethical misconduct. This
first question was fairly simple and the data was straight forward regarding the answer to
this question. The questionnaire contained a blunt question directly addressing this
question. The ultimate outcome was based on open-ended questions the participants
answered. Answers that contain a degree of uncertainty such as “maybe” or “depends”
were interpreted as a “yes” since the ultimate question was if an attorney is willing to
report, and the implication is that under certain conditions they would report.

The second research question was more challenging and complicated. The second
research question was what influenced the decision to report or not report the peer ethical

misconduct. The questionnaire was designed to allow for open-ended questions so that
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the participants could better explain their reasoning. I had to interpret the answers to
determine key themes. The qualitative research software NVivo helped assist me in
finding themes to answer this question.

Saldana (2013) defined coding as “a word or short phrase that symbolically
assigns a summative, salient, essence-capturing or evocative attribute for a portion of
language based or visual data” (p. 3). Saldana stated that often one might begin with
preliminary codes during a preliminary stage of analysis, which then evolves to a
potentially different final code (p. 21).

A common coding method often used in almost all qualitative studies is Attribute
Coding (Saldana, 2013). Examples of attribute coding include: age, gender, ethnicity,
etc. The primary type of coding I intend to use is that of Descriptive Coding.
Descriptive Coding provides a word or short phrase that describes the data. Another
useful coding method is Subcoding. Subcoding occurs once preliminary general codes
are established. Subcoding takes the general descriptive code and breaks that down into
additional categories. The data collected was identified by its contents. All of the data
came from multiple primary sources, specifically a single questionnaire collected from
several participants.

For this study I used the computer assisted qualitative data analysis software
NVivo. I believe this program was adequate in assisting me in coding and analyzing the
data. I personally entered the data manually. The data I collected was the answers to the
questionnaire and came from an electronic source, specifically survey monkey, and from

mailed responses.



137

Disconfirming cases are examples that don’t fit the emerging pattern (Patton,
2002). These types of cases are valuable in telling a specific story that may not fit within
the normal pattern. In this study there were no disconfirming cases. However, any
discrepant case would have be examined to determine whether the response could have
been caused by an error or if it was indeed telling a specific story. The topic itself
tended to be very objective so it was possible specific patterns may not be as evident as in
other studies. Care was be taken to examine the questionnaires for answers that were
seemingly not within the scope of this study.

Trustworthiness

Cresswell (2013) identified several strategies to assist in determining
trustworthiness. These strategies include: peer review or debriefing; prolonged
engagement and persistent observation; triangulation; clarification of researcher bias;
external audits; rich descriptions regarding transferability; and member checking (pp.
250-252). Cresswell recommended that in qualitative research at least two of the above-
mentioned strategies be utilized. My study was peer reviewed as required by the
dissertation process. I also attempted to clearly identify any potential bias. I also utilized
coding software to ensure the accuracy of the interpretation of the data received.

Although my study focused on attorneys located within the state of Michigan, I
designed the study so that it could be easily replicated in a different state or even on a
national level. Every state regulates the licensing of attorneys and makes those attorneys
answerable to that State’s Bar. All of the states have an ethical code of conduct based off

the American Bar Associations Model Rules of Professional Conduct (ABA, 2015). Itis
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also a requirement for every law student to take an ethics class based on the ABA Model
Rules of Professional Conduct. These concepts make ethics and the peer reporting of
ethical misconduct an issue regardless of the State where the attorney is located. It is
possible for each state to use the same criteria established in this study and duplicate it for
their particular state. If data could be obtained from all fifty states then a national
comparison could be achieved.

Dependability refers to the stability or consistency of the inquiry processes used
over time (Williams, 2011). According to Williams (2011) to check the dependability of
a qualitative study, “one looks to see if the researcher has been careless or made mistakes
in conceptualizing the study, collecting the data, interpreting the findings and reporting
results”. One of the primary techniques to establish dependability is to utilize a
dependability audit. A dependability audit is when an independent auditor reviews the
activities of the researcher to see how well the techniques for meeting the credibility and
transferability standards have been followed. This may be achieved by examining notes
recorded in an audit trail in field notes, archives, or reports (Williams, 2011). In my
study all records such questionnaires, communications, and research activity was retained
and included with the final study.

Confirmability is the quality of the results produced by an inquiry in terms of how
well they are supported by those who are involved in the study and by events that are
independent of the inquirer (Williams, 2011). Confirmability can be strengthened by
finding references to literature and findings by other researchers. A confirmability audit

is often done at the same time as the dependability audit. The audit helps determine if the
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data and interpretations made by the inquirer are supported by material thus becomes
more likely to be accepted by readers (Williams, 2011). Just as with the confirmability
audit I kept all records such questionnaires, communications, and research activity and
included it with the final study. The literature review also helped with dependability.
Although little research has been conducted on attorney peer reporting, there is a strong
relation to whistleblowing.

Intercoder reliability is an indicator of measurement consistency and helps
determine whether two coders are consistent in evaluation (COI, 2016). I was the only
researcher working on this study so I believe there is no need for an intercoder reliability
test. However, there are several different methods used to assess intercoder reliability,
which include: Percent agreement, Cohen's Kappa, and Krippendoff's Alpha (COI, 2016).
I anticipate most of my coding will be nominal in nature. Cohen's Kappa is a popular
method for estimating reliability for nominal data (COI, 2016) and thus if intercoder
reliability would have been needed for my study I would have likely use this method.

Ethical Procedures

The ability to study other humans helps all people develop a better understanding
of our individual selves as well as our culture as a whole. However, as with any job or
activity, it can become easy to become involved in the task or the outcome. If this
happens a researcher may forget that the participants or subjects are real people and
instead think of them as a subject or a number. History has numerous examples of
unethical research that caused or could have caused unnecessary physical or

psychological harm to subjects. In order to protect both the subjects and the researcher
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policies and procedures are implemented to ensure that the subjects and researchers are
protected. Under the Code of Federal Regulations, the government requires that the
evaluation of research applications that involve human subjects take into consideration
the risk to subjects, the adequacy of protections against risk, potential benefits of the

research to subjects and others, and the importance of the knowledge to be gained (45

CFR 46). Walden University also has a specific application procedure that each student
needs to comply with in order to conduct research. Ethical research is not only crucial
for protecting the safety and rights of the participants but also it helps by the research
itself because the participants should not feel threatened or forced to participate or answer
in any way.

Since my study collected data from volunteer participants, Institutional Review
Board approval was required. I submited a completed application to the IRB so that I
could collect data. I include any relevant documents such as sample cover letters,
disclosures, and a copy of the proposal to the IRB. I was granted permission to proceed.

One of the primary concerns stated is related whistleblower literature is a fear by
the reporters of some type of retribution. Endangering a participant’s reputation, safety,
or future employment is a serious ethical concern that I, as the researcher, have
considered for this study. If a participant has some type of fear or concern it would not
only be unethical to proceed but also the results could be affected. The primary method
to counteract this concern is to assure the participants that the questionnaire was

anonymous. This was clearly stated within the cover letter as well as at the beginning of
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the questionnaire. The questionnaire itself had no identifying factors to tie it to any
participant.

The ethical concerns and treatment of all participants is one of the highest
priorities in this study. This is not only important ethically but also is important to ensure
accurate data. Anonymity is vital in assuring participants that no questionnaire could be
traced back to any participant. If any questionnaire had any identifying factors, such as
an individual name, firm name, Bar identification number, etc. that questionnaire would
have been immediately destroyed.

There were no concerns regarding a refusal to participate from the study. Any
individual could have easily choose not to participate by either submitting a blank
questionnaire or by simply not responding or completing the questionnaire. Withdrawal
from the study would have been impossible due to the fact that the questionnaires were
anonymous.

The data that was collected in my study came exclusively from the questionnaire
that was distributed to licensed, practicing attorneys in good standing, located within the
State of Michigan. All data was anonymous and confidential. The primary concern
participants have regarding whistleblowing or reporting activity is a fear of retaliation. I
wanted to minimize this concern by assuring the participants that the data collecting was
strictly anonymous and cannot be traced to any participant.

Confidentiality was a primary concern for my study. As a result, the treatment of
data and protecting the rights of the participants was crucial. Any digital data I received

was placed in a flash drive and secured with a retrieval password. The flash drive is
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physically stored in a locked, fireproof safe for the University’s required period of time
for data storage. Once the storage period is expired, the flash drive will be erased and
destroyed.

Physical copies of the questionnaires returned through the mail are sealed in a
clearly marked envelope, locked and stored in a fireproof safe for the required storage
period. Once the storage period is expired the physical documents will be securely
shredded and disposed. All other documents and correspondences will be stored securely
and disposed of in a similar fashion as the questionnaires.

Since I am a member of the Michigan Bar I acknowledge the potential for bias
and conflict of interest. However, I do not believe my status as a licensed attorney in
good standing within the state of Michigan will affect my study. I do not hold any
position with the State Bar other than being a licensed attorney. I do not have any more
influence in ethical discipline than any other attorney within the state. I also am not
currently practicing law.

No exploratory study was done for my study. My study required anonymity for
the participants in order to protect the participants and offer them a sense of comfort and
security. A pilot study may had jeopardized the spontaneous answers needed for
accuracy and reliability. The questions created were based off potential verbal interview

questions.
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Chapter Summary

The results of this study will be discussed in chapter 4. A copy of the
questionnaire, cover letter, and all relevant correspondences and documents are included
in the appendix of the dissertation.

My study used a qualitative methodology with a grounded theory design. The
grounded theory will focus on the factors that may influence the peer reporting of
attorney ethical misconduct. Although this study is not a cost-benefit study, I utilized
themes from cost-benefit analysis to help support this grounded theory study.

I choose qualitative methodology because it best supported the open and
subjective nature of this study. I predicted the reasoning for an attorney to report or not
report a peer’s ethical misconduct will vary depending on the attitudes, experiences, and
beliefs of the reporter. These factors may possibly vary from one reporter to another.
However, I believe that reporting patters of attorneys will follow the general patterns
shown in most whistleblowing literature and those decisions can further be explained by
looking at perceived costs versus perceived benefits of the reporter to report or not report.

I believe the attorneys in my study were more likely to participate in the study if
the questionnaire was anonymous. The literature showed that the main reason general
whistleblowers did not report misconduct was due to a fear of some type of retaliation.
In my study I believe this to be a substantial cost to the participant reporter and so I hope
to have removed this concern. I also believe the anonymity helped provide greater
accuracy in the actual response recorded in the questionnaire. These reasons also

influenced my decision to use a questionnaire instead of an interview. I believe that
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attorneys are more likely to participate in a questionnaire instead of an interview because
of time restraints. An open-ended qualitative questionnaire that focuses on peer reporting
and the costs and benefits of reporting helped directly answer my research questions.

In the next chapter I shall discuss the results of my research. I collected and
analyzed the data taken from a sample of licensed practicing attorneys located in the State
of Michigan. The sole source of data came from a questionnaire I prepared according the
qualitative principals previously discussed. I hope to determine whether attorneys are
willing to report the ethical misconduct of their peer attorneys and what influenced the
decision to report their peer. My theory was that attorneys base their decision to report

on perceived costs and benefits of reporting.
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Chapter 4: Results

The purpose of this qualitative study was to understand the process that attorneys
experience regarding peer reporting of fellow attorney ethical misconduct and why those
reporting attorneys decide to report their peer’s violation to the State Bar. The question I
examined was whether licensed, practicing attorneys within the State of Michigan are
willing to report other attorney ethical misconduct and what factors influenced the
decision to report or not report the ethical misconduct?

For this study I utilized a purposeful random sampling of attorneys listed within
the Michigan Attorney Roster published by the State Bar of Michigan. I selected a
random name from each letter of the alphabet. Fifty samplings were sent out each week,
primarily through email, until I received my goal of twenty valid responses. This
procedure did not change from my initial planning for this study.

Background

The setting I used for this study was Michigan licensed attorneys that are in good
standing and are actively practicing law within the state. I utilized an open-ended
questionnaire that was distributed to a sample of the attorneys registered with the state
bar association.

The demographics I examined were licensed, practicing attorneys in good
standing located in the state of Michigan. The purpose of my study was to examine the
peer reporting habits of attorney ethical misconduct thus it was essential to begin by
limiting the study to attorneys. However, a person can have a law degree but not be a

practicing attorney. To counter this possibility an additional requirement regarding being
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a practicing attorney in good standing was added. Final, the requirement of being located
in the state of Michigan was a logical way to narrow the study to a manageable size.

A majority of the data was collected by utilizing Survey Monkey on-line. I also
offered a hard copy of the questionnaire for those who may feel more comfortable
utilizing a non-electronic option. Two responses were collected by direct mailing to me.
Responses from both Survey Monkey and the paper responses were then entered into
NVivo.

I took the responses from the questionnaires and entered them into NVivo. I then
created codes within the program to correlate with the questions. The software assisted
in recognizing patterns within the responses which helped established common themes.
These common themes included a sense of obligation or duty to report the wrong doing,
preventing harm to the clients and fear of retaliation or fear of being mistaken.

According to Cresswell (2013) a qualitative research study should contain at least
two trustworthiness strategies. These trustworthiness strategies include: peer review or
debriefing; prolonged engagement and persistent observation; triangulation; clarification
of researcher bias; external audits; rich descriptions regarding transferability; and
member checking (pp. 250-252). I have clearly disclosed any personal biases,
specifically that I am a licensed attorney in good standing in Michigan. Also, the
questions contain triangulation elements in that key concepts were repeated in different
questions. Finally, the questions and this entire study has been under a strict peer review,

as required by the dissertation process.
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The results of this study seemed consistent with the findings found in the
literature review regarding whistleblowing suggesting similarities between the fields of
study. The majority of respondents in my study indicated a willingness to report a peer
attorney’s ethical misconduct. The main reason for reporting a peer’s ethical misconduct
is that of duty or obligation. The main reason given for not reporting a peer’s ethical
misconduct is fear, ranging from fear of being wrong to a fear of retaliation. The
respondents did not appear to weigh perceived costs against the perceived benefits of
reporting peer misconduct.

Setting

I am not aware of any personal or organizational conditions that may have
influenced participants or their experiences at the time of the study or of any conditions
that may have influenced the interpretation of the results of the study. Many of the
respondents witnessed or have been affected by ethical misconduct. I believe those
experiences may have influenced the individuals to participate in the study but I do not
believe those potential experiences should have affected the participates’ observations. 1
also do not believe those experiences should affect the interpretation of the results of
those observations. This is evident in that the responses and reasoning given by the
respondents that had potential influences are similar with both the responses given by
other respondents as well as responses and reasoning found in the literature.

Demographics
The demographics of the participants and characteristics relevant to this study was

essential in the research design. The question I examined was whether licensed,
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practicing attorneys within the State of Michigan are willing to report other attorney
ethical misconduct and what factors influenced the decision to report or not report the
ethical misconduct? In order to answer this question, I needed to focus on specific
demographics and characteristics of potential respondents. This study focused on
attorneys thus the first major demographic I needed was to have respondents be an
attorney. Characteristics such as practicing helps insure that the respondent is actively
participating within the profession. The characteristic of being located in the state of
Michigan was simply a narrowing factor to help maintain the practicality of the study. A
nationwide study could be conducted but for purposes of a dissertation study I believe
focusing on one state makes the study much more manageable.

Data Collection

The data collection for my study included twenty qualifying participants, which
was the minimum approved by the IRB. Twenty-two responses were collected, however
two of those collected responses did not meet the required qualifications established for
this study and thus were not included in the analysis. The reason those two responses
were excluded was that the respondents indicated they did not practice law in the state of
Michigan, which was one of the qualifying factors for this study.

Fifty questionnaires were sent out once a week over a period of three months
resulting in six-hundred total questionnaires distributed. Out of this number I received
twenty-two responses. The first two hundred and fifty questionnaires were mailed via the

post office to potential participants with only two responses. I then began to send out the
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questionnaire and supporting documents through email which provided a better response
rate.

Data was recorded once the minimum number of respondents were received. I
took the data that was presented in Survey Monkey, as well as the two written responses
received, and entered into a Word document for each participant. I then imported those
Word document files into the analysis computer program NVivo.

Findings of the Interviews

The questionnaire was designed to directly address the research question
regarding whether or not a licensed, practicing attorney, located within the state of
Michigan, was willing to report a fellow peer attorney’s ethical misconduct and what
factors influence this decision. The first several questions determined eligibility for this
study. The next series of questions addressed whether or not the respondent have ever
witnessed attorney ethical misconduct. Finally, the questionnaire asks if the respondent
would report the ethical misconduct and why or why would they not report the
misconduct. The questionnaire also separately asked the same questions regarding a
partner.

Respondent #1 qualified for the study and stated he or she had one year of
experience. The respondent reported not witnessing or previously reporting an ethical
misconduct violation. The respondent reported “integrity” as the primary reason for
reporting and uncertainty as a reason for not reporting potential misconduct.

Respondent #2 qualified for the study by positively answering the qualifying

questions, specifically whether he or she was a licensed, practicing attorney within the
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state of Michigan. This respondent reported he or she has not witnessed any attorney
ethical violations nor had to report an attorney ethical violation. The respondent further
stated that he or she would be willing to report attorneys and law partners for ethical
misconduct. The respondent reported that the reason why he or she would report ethical
misconduct is because of the importance of accountability and integrity. The reason
given for a reason why they may not report an ethical violation is that he or she may be
uncertain about whether or not the perceived violation rose to the level of misconduct.

Respondent #3 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 42 years of experience. This respondent
reported he or she had witnessed many examples of attorney ethical violations,
specifically attorneys handling cases they are not competent. The respondent stated he or
she had reported an ethics violation to the Bar but did not indicate what was the specific
violation. The respondent stated that a reason why he or she would report ethical
misconduct of a peer attorney or a partner is because he or she is “obligated to do so”. A
reason given by the respondent for not reporting ethical misconduct is if he or she “did
not directly witness the behavior”.

Respondent #5 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 24 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an

attorney ethical violation. The respondent further stated that he or she would be willing
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to report attorneys and law partners for ethical misconduct. The respondent reported that
the reason why he or she would report ethical misconduct of a peer attorney or a partner
is because of “the harm to the client”. The respondent stated a reason for not reporting
attorney ethical misconduct is “if there was no harm to the client and a commitment to
improve”.

Respondent #6 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 42 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. This respondent answered “I would correct issue internally” to
the questions regarding whether or not he or she would report an ethics violation to the
Bar if the perpetrator was a law partner. This respondent stated the reason for reporting
any attorney’s ethical misconduct is if it is “illegal activity”. A reason given for not
reporting an ethical violation was that the “attorney may just need to be educated on what
(he or she) did wrong”.

Respondent #7 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 22 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent declined to answer the remaining questions

regarding reasons for reporting and not reporting ethical misconduct.
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Respondent #8 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 25 years of experience. The respondent stated
he or she had witnessed attorney ethical misconduct and gave detail on his or her
personal experience. The respondent did not report the violation to the State Bar but
instead made objection during a case and requested the judge impose sanctions. The
motion was denied. The respondent further stated that he or she would be willing to
report attorneys and law partners for ethical misconduct. The respondent reported that
the reason why he or she would report ethical misconduct of a law partner is because of
“fielty to the profession’s ethical obligations both allow the system to work and set our
profession apart.” Another reason the respondent would report a law partner is because
“any bad act that is tolerated would reflect poorly on the entire firm”. The respondent
stated the reason for reporting a peer attorney’s ethical misconduct was “our system only
works effectively when the rules are followed. Every practicing attorney has a duty and
obligation to operate within the guidelines”. The respondent stated the reason for not
reporting an ethics violation to the Bar would be if the perpetrator was confronted and
given an opportunity to correct the matter.

Respondent #9 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 23 years of experience. The respondent
indicated he or she had witnessed an attorney ethical violation, specifically the retention

of client funds and neglecting case files. The respondent stated the violation was
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reported to the State Bar and the reason for reporting the violation was because that
attorney “was hurting clients and taking their money”. The respondent stated that he or
should would report a law partner or a peer attorney and the reason why that action would
be taken is same as previously stated. An additional reason given for reporting ethical
misconduct was “stealing client funds”. The answer given towards why he or she would
not report ethical misconduct was “Offensive personality, depending on the nature and
severity”.

Respondent #10 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 16.5 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent further stated that he or she would be willing
to report attorneys and law partners for ethical misconduct. The respondent reported that
the reason why he or she would report ethical misconduct is “if there was a sexual
relationship between the attorney and the client; if there was misappropriation of client
funds; if there was negligence in handling a case; if there was negligence in
communicating with a client”. The respondent answered “N/A” to the question regarding
any reasons why he or she would not report ethical misconduct.

Respondent #11 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 30 years of experience. This respondent

reported he or she has not witnessed any attorney ethical violations nor had to report an
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attorney ethical violation. The respondent further stated that he or she would be willing
to report attorneys and law partners for ethical misconduct. The respondent answered the
reason why he or she would report a law partner is that not reporting the partner “would
in of itself be a violation”. The respondent stated that the reason why he or she would
report ethical misconduct of a peer attorney is “Misappropriation of a client’s funds not
yet earned; knowingly used perjured testimony”.

Respondent #12 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 33 years of experience. The respondent
reported he or she had witnessed an attorney ethical misconduct. The respondent stated
ethical misconduct “happens all the time consisting of minor violation” such as
“engaging in conflicts without waivers and being discourteous to others”. The
respondent also reported witnessing more serious violations such as “encouraging
perjury, and engaging in self-servicing conduct seriously harmful to the clients”. The
respondent reported he or she had reported misconduct on many different occasions. The
reason given for why the misconduct was reported was to make the violators accountable.
The responded reported that that if a partner violated ethical he or she would have the
partner cease and correct the misconduct and would report if the behavior continued. The
reason given for reporting a partner was if the respondent believed the violation was
serious or showed a pattern of conduct. The reason given by the respondent for not
reporting an ethical violation is if the violation was not serious or the violator took

“immediate remedial action”.
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Respondent #14 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 2 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent further stated that he or she would be willing
to report attorneys and law partners for ethical misconduct. The respondent reported that
the reason why he or she would report ethical misconduct is to punish the violating
attorney. The reason given for not reporting ethical misconduct is if the respondent
believed “it was a one-time occurrence and will be fixed”.

Respondent #15 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 21 years of experience. The respondent
reported not personally witnessing ethical misconduct but have heard stories and
complaints from clients regarding other attorneys. The respondent stated he or she would
report a peer attorney or a partner. The respondent would confront the partner and
“encourage the partner to come clean” and if not would report the partner. The
respondent stated the reasons for reporting a peer attorney’s ethical misconduct are
because: “Justice required fair play by attorneys; Unethical attorneys hurt the practices of
ethical attorneys; and a failure of ethics hurts our clients in the long run”. The respondent
reported that the reason why he or she may not report ethical misconduct is if “the

attorney took the steps necessary to undo what they have done”.
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Respondent #16 qualified for the study by positively answering the qualifying
questions, specifically whether she was a licensed, practicing attorney within the state of
Michigan. The respondent stated having 5 years of experience. The respondent reported
being a victim of ethical misconduct, specifically sexual harassment by male attorneys.
The respondent stated the misconduct was not reported because it was “either in person
or over the phone” so there was no proof. The respondent stated she would report a
partner because she feels personal responsibility to ensure proper conduct within their
law firm. The respondent further stated she would report a peer attorney’s ethical
misconduct if it “hurt or disadvantaged another person”. The respondent stated the
reason for not reporting ethical misconduct, specifically her own sexual harassment was
“because I am a young female attorney and I know that if I reported it the older, well-
established male attorneys would deny it and would do everything in their power to ruin
me professionally”.

Respondent #17 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. He or she stated having 12 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent further stated that he or she would be willing
to report attorneys and law partners for ethical misconduct. The reason given for
reporting a law partner is because it is their responsibility to do so. The reason given for

reporting a peer attorney’s ethical misconduct is to “protect the clients; and ensure the
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integrity of the profession”. The reason stated for not reporting ethical misconduct is
“fear of being mistaken or wrong”.

Respondent #18 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 6 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent further stated that he or she would be willing
to report attorneys and law partners for ethical misconduct. The reason the respondent
stated for reporting a law partner or peer attorney was because it is their “legal and ethical
obligation to report any lawyer”.

Respondent #19 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 4 years, 9 months of experience. This
respondent reported he or she had witnessed an ethical violation, specifically an attorney
and a judge having an ex parte communication. The respondent did not report the
misconduct because of fear the report would be held against her. The reason given by the
respondent for reporting misconduct is because the “misconduct or issues will keep
occurring without (the perpetrators) being held responsible”. An additional reason given
for not reporting misconduct is fear of “backlash on his or her practice and reputation”.

Respondent #20 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the

state of Michigan. The respondent stated having 22 years of experience. This respondent
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reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent further stated that he or she would be willing
to report attorneys and law partners for ethical misconduct. The respondent stated the
reason he or she would report a law partner is because it is his or her duty to do so. The
respondent stated the reasons for reporting a peer attorney are “misusing client’s funds,
and committing or suborning perjury”. The reason given for not reporting ethical
misconduct given was “if the individual would rectify the situation and would not harm
the client or threaten the justice system”.

Respondent #21 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 30 years of experience. This respondent
reported witnessing attorney ethical misconduct, specifically the giving and receiving of a
gift to a judicial clerk. The respondent further stated that he or she would be willing to
report attorneys and law partners for ethical misconduct. The reason given for reporting
a partner and peer attorney was “standards”. The reason given for not reporting ethical
misconduct was “If it was not significant.”

Respondent #22 qualified for the study by positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. The respondent stated having 8 years of experience. This respondent
reported he or she has not witnessed any attorney ethical violations nor had to report an
attorney ethical violation. The respondent further stated that he or she would be willing

to report attorneys and law partners for ethical misconduct. The reason given for
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reporting was that he or she “is bound to comply with the Michigan Model Rules of
Professional Conduct and misconduct may result in harm to other persons or property”.
The reason given for not reporting misconduct was “if for some reason prohibited by the
model rules”.

Results

Twenty-two participants responded to the questionnaire. Two of those twenty-two
participants were disqualified for the study by not positively answering the qualifying
questions, specifically whether he or she was a licensed, practicing attorney within the
state of Michigan. As a result, those two non-qualifying responses were not included in
the data analysis.

Data Analysis

All of the responses were collected and examined to determine which qualified
for the study. The next step I took was to create general codes for those qualifying
responses. When I designed the questionnaire, each question answered a specific aspect
of the research questions. The questions become the general coding because each
question in the questionnaire represented a theme. Each respondent’s answers were
entered into the codes derived directly from the questionnaire. This sorting assisted in
comparing the answers provided by the respondents and assisted in developing more
specific themes and patterns.

Specific codes naturally developed from the questions given in my questionnaire.
Each question stated in the questionnaire I used as an initial generalized code. My goal

from the questionnaire was to answer the research questions posed for this study.
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Ultimately, three codes developed to specifically answer this study’s research question.
Those codes were: reason to report an attorney that is a partner, reason to report any peer
attorney, and reason not to report an attorney’s ethical misconduct. Once those specific
codes were established, the answers naturally fell within their assigned codes. When the
responses were placed in their assigned codes, I examined the actual answers and then
summarized those answers. Themes and patterns developed from those answers. These
common themes included a sense of obligation or duty to report the wrong doing,
preventing harm to the clients and fear of retaliation or fear of being mistaken. The
importance of these emerging patterns and themes is that they consistently address this
study’s research question.

Discrepant case sampling is a sampling method that aims to elaborate, modify, or
refine a theory (LeCompte & Preissle, 1993). Out of the twenty-two samples collected,
two of the responses did not qualify for this study. The reason those cases did not qualify
was because the respondents indicated they did not practice law in the state of Michigan.
Although the rest of the responses would have contributed to this study, I decided to
exclude those cases. The discrepant cases could be used if the study was expanded,
however for the scope of this doctoral study I felt it was best to not include those two
cases in the analysis.

Evidence and Trustworthiness

One of the primary methods used in this study to help implement credibility was

to ask a crucial question in different ways. In this study a question was asked whether the

respondent would report a law partner. Another question was asked whether the



161
respondent would report any attorney. Another example followed suit in a similar way
except phrased in the negative. For example, I asked why the respondent may not report
a peer attorney. Another question was then asked on why the respondent may not report
a law partner. Although these questions appear different and adds data regarding
preference of a partner over a peer attorney, the questions support each other’s credibility
by asking “why” in a different manner. In almost all of the responses the answers were
similar between the two. Only in one sample was preference was given to the partner
over the entire law profession.

I believe my study has great transferability potential for other future projects. My
doctoral study exclusively focuses on active, practicing attorneys within the State of
Michigan. This study could easily be implemented for any state and ultimately be
implemented on the federal level. The questionnaire was general enough that no
adjustments needed to be made to ensure transferability.

According to Williams (2011) to check the dependability of a qualitative study,
“one looks to see if the researcher has been careless or made mistakes in conceptualizing
the study, collecting the data, interpreting the findings and reporting results”. This may be
achieved by examining notes recorded in an audit trail in field notes, archives, or reports
(Williams, 2011). In my study all records such questionnaires, communications, and
research activity will be retained and included with the final study. All of the data
collected from the questionnaires has been saved and can be available for examination at

any time
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Confirmability is the quality of the results produced by an inquiry in terms of how
well they are supported by those who are involved in the study and by events that are
independent of the inquirer (Williams, 2011). Confirmability can be achieved by finding
references to literature and findings by other researchers. Although there was little
research found regarding attorney peer reporting, I found many articles and research
regarding the closely related topic of whistleblowing. The results of my study seem are
similar to the studies and articles discussed in the literature review of this dissertation.

Summary

The first research question I examined was whether licensed, practicing attorneys
located within the state of Michigan are willing to report a peer’s ethical misconduct.
Out of the twenty qualified responses all of them indicated willingness to report a peer
attorney, and eighteen of the respondents indicated willingness to report a law partner.

The second research I examine was what factors influence the decision to report
or not report a peer attorney’s ethical misconduct. The most common answer given for
reporting peer misconduct was “obligation” and “duty”. The next common answer given
for reporting misconduct was “harm to clients”. The most common reasons given for not
reporting a peer’s misconduct related to fear. This fear was divided into rationales such
as fear of retaliation and fear of being wrong. The next common answer given for not
reporting a peer’s ethical misconduct is the misconduct was “not serious” and could be
corrected, or that there was “no harm to clients”.

In this doctoral study, I sought to answer the question on whether licensed,

practicing attorneys in the state of Michigan were willing to report the ethical misconduct
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of a peer attorney; and what influenced the decision to report or not report the ethical
misconduct. In order to answer these questions, I collected completed questionnaires that
were distributed to attorneys. I analyzed and compared the completed questionnaires and
found that a large majority of the participants were willing to report a peer attorney’s
ethical misconduct. I also found that there were consistent reasons for why the
respondents would report and why they would not report the ethical misconduct of a peer
attorney. The primary reasons given for reporting ethical misconduct of a peer attorney
is a sense of obligation or duty to report the wrong doing. There were also several
references to preventing harm to the clients. The primary reason given for why the
respondent might not report a peer attorney’s ethical misconduct is fear. This fear comes
in many forms such as a fear of being wrong or a fear of possible retaliation. The reasons
for both reporting and not reporting were consistent with reasons found in the literature
review on the topic of general whistleblowing.

In the final stage of this doctoral study I shall interpret the data collected in more
detail. I believe the consistency with the data helps support the validity of the study and
helps answer the research questions posed. How do we interpret this data and where we

go from here are important questions I will explore in the next chapter.
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Chapter 5: Discussion, Conclusions, and Recommendations

The nature of this study is a qualitative methodology utilizing a grounded theory
design. The purpose of this qualitative study is to understand the reasons attorneys
choose or not choose to report the ethical misconduct of peer attorneys. The reason I
conducted this study is to help us better understand the potential ethical concerns that the
legal profession may have and how the legal profession may deal with those concerns. If
there is better awareness of these concerns then it may be more likely steps could be
taken to correct problems and address concerns, and prevent future ethical misconduct.

The questions I examined was whether licensed, practicing attorneys within the
State of Michigan were willing to report other attorneys’ ethical misconduct and what
factors influenced the decision to report or not report the ethical misconduct? I sent out a
questionnaire designed to answer the research questions to licensed, Michigan attorneys.
The respondents provided their answers by either mailing a completed questionnaire back
to me or by answering online through the website Survey Monkey. Once I received the
necessary amount of responses needed for significance, I examines the responses and
began coding and comparing for common themes. These common themes included a
sense of obligation or duty to report the wrong doing, preventing harm to the clients and
fear of retaliation or fear of being mistaken.

I found that a large majority of the participants were willing to report a peer
attorney’s ethical misconduct and that there were consistent reasons for the reporting of
the ethical misconduct. The primary reasons given for reporting ethical misconduct of a

peer attorney is a sense of obligation, or duty, to report the wrong doing. There were also
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several references to preventing harm to the clients. The primary reason given for why
the respondent might not report a peer attorney’s ethical misconduct is fear. This fear
comes in many forms such as a fear of being wrong or a fear of possible retaliation. The
reasons for both reporting and not reporting were consistent with reasons found in the
literature review on the topic of general whistleblowing.

The Interpretations of the Findings

The first research question I examined was whether licensed, practicing attorneys
located within the state of Michigan are willing to report a peer’s ethical misconduct.

Out of the twenty responses all of them indicated willingness to report a peer attorney,
and eighteen of the respondents indicated willingness to report a law partner.

Several questions in the questionnaire address this first research question. One of
the questions asked the respondents if he or she has ever filed an ethics complaint against
another attorney. There is direct evidence to support an answer to the first research
question if a respondent answered in the affirmative to this question. However, a
negative response to this question in the questionnaire only indicates there was no filing
of an ethical complaint. The possible reasons may range from unwillingness to report to
the respondent never having a reason to file a complaint. Additional questions needed to
be asked within the questionnaire in order to fill this gap. I asked if the respondent
would be willing to report a law partner’s ethical misconduct. As a hypothetical question
this helps further fill that gap; however, a negative response may only reflect the fact that
the respondent would only report non-partners. Another question asked was whether or

not the respondent witnessed or was a party to another attorney’s ethical misconduct and
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if so what action did the respondent take. This question was worded slightly different
than other others in order to both promote reliability to the questions as well as help fill
gaps in the questionnaire.

The analysis of the answers given to address my first research question confirm
and extend the knowledge in the discipline. The respondents indicated that they were all
willing to report a peer attorney’s ethical misconduct and all but two of them indicated
they would report a partner. Peer reporting is very similar to whistleblowing because it
reflects when on employee, or in this case a professional, reports the misconduct of
another employee or professional. The concept of justice promotes reporting behavior
(Victor, Trevino, & Shapiro, 1993) and Goldberg and Nold (2001) compared reporting
victimization to standing up to a bully. A common reason given for why the respondents
would report is a sense of duty or responsibility. This also matched the reasons given in
the literature.

I believe whether an attorney chose to report or not report ethical misconduct
depends on the perceived benefits or costs. The theoretical frameworks for this study
utilized perceived costs and benefits and applied these beliefs to qualitative grounded
theory methodology. Tolsma, Blaauw, and Grotenhuis, (2012) used a version of the cost-
benefit model and applied it to the process of crime reporting. Several questions in the
questionnaire focused on why the respondent chose to report or not report the
misconduct. The data collected clearly showed that the answer to my first research
question regarding whether or not attorneys are willing to report a peer’s ethical

misconduct is yes, they are willing to report the misconduct.
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The second research question I examined was what factors influenced the
decision to report a peer’s ethical misconduct? I found there were consistent reasons for
why the respondents would and would not report the ethical misconduct of a peer
attorney. The most common answer given for reporting peer misconduct was
“obligation” and “duty” followed by a concern for “harm to clients”. The most common
reasons given for not reporting a peer’s misconduct related to fear. Fear ranged from a
fear of retaliation to a personal fear of being wrong. The next common answer given for
not reporting a peer’s ethical misconduct is a feeling by the observer that the misconduct
was “not serious” and could be corrected, or that there was “no harm to clients”.

Several questions were asked in the questionnaire which helped add to the
validity of the responses. Just as with the first research question specific questions were
asked directly in order to address the second research question. Questions were also
asked in different ways in order to gather a comprehensive response. Respondents were
asked separately why would he or she report a partner and a peer attorney. The
respondents were then asked for reasons why he or she would not report a partner and a
peer attorney. The responses were consistent throughout the responses.

The reasons for both reporting and not reporting were also consistent with reasons
found in the literature review on the topic of general whistleblowing. One of the most
common reasons cited for not reporting is fear of retaliation (Bruns, Jackson, & Zhang,
2012; Cornock, 2011; Green & Latting, 2004; Kidd & Chayet, 1984; and Verschoor,

2012). The concept of justice promotes reporting behavior (Victor, Trevino, & Shapiro,
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1993). The responses given regarding “obligation, duty, preventing harm to clients” all
closely relate to the concept of justice.

The findings showed that the respondents did not weigh perceived costs against
perceived benefits in making the decision to report peer misconduct. Although concerns
were given for reporting peer misconduct, the respondents overwhelmingly indicated
they would report peer misconduct.

Limitations

I stated earlier that a concern I had regarding limitations to trustworthiness was
the potential of a lower participation rate. To receive the recommend number of twenty
participants I had to send out an approximate five hundred invitations to participate. I
stated before that a concern may be that due to the low response rate the answers received
may be skewed and not accurately reflect the true opinions for this topic. However, [ am
convinced that is not the case for this study. The participants’ answers were consistent
with each other as well as the answers were consistent with expectations based upon the
literature review.

Another limitation was that my study focused only on attorneys practicing in the
state of Michigan. This was a necessary decision by this researcher in order to limit my
scope of research and to make this doctoral study more manageable.

Recommendations

My recommendation for further research is to expand this study to include other

states and to compile a national study based upon the individual state studies. The

process I used could easily be followed and applied in a different state. This would not
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only help identify or eliminate possible regional bias, but also help identify additional
issues or concerns raised by the result of further research. Having a compilation of data
from multiple states could not only help in direct comparisons between different states
but also may provide evidence of national trends. This would not only strengthen
research conducted in individual states but could eventually lead to international
comparisons.

I was unable to find any research or literature that directly addressed my research
questions. In my opinion, my study provides only a first step in fully examining the
question of peer attorney reporting of ethical misconduct. Organizations such as the
American Bar Association, individual state bar associations, and county bar associations
may benefit from the results of further research. If the various bar associations can be
made aware of the trends reported by its members then those organizations can take steps
to educate and assist its members.

The best way to disseminate the results to members of various bar organizations
may include publication in bar journals, periodicals, or magazines published or supported
by the bar associations. Additionally, many states require continuing educations for
licensed members. Bar associations could provide educational lectures, programs, and
materials based on this topic.

Implications for Social Change

I believe this doctoral study has strong potential to positively contribute to social

change in the legal profession. In my personal observations and experience the legal

profession has a strong sense of competition. Many attorneys see each case as either a
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victory or a defeat. I believe this competition could lead to ethical misconduct.
Awareness of ethical misconduct may be the first step in implementing positive social
change. When an organization can identify a potential problem, it may then take steps to
educate its members.

Positive social change can not only influence the legal community as a whole but
also can influence individual attorneys. The only way an organization can self-govern is
if the individuals personally take an interest and participate. Peer reporting is a crucial
step in this process. If members are not reporting because of some factor, such as fear,
then an analysis of that phenomenon may be vital in overcoming that fear. If an
individual feels they are not alone in the reporting process and that their concerns are not
unique, that individual may be a more active participant in the process. Knowledge can
help alleviate some of that fear and thus help empower witnesses or victims of ethical
misconduct come forward.

Positive social change may also be experience by society in general. Attorneys
and the legal profession are often viewed negatively by the public. If the public has
confidence that the legal profession takes ethical misconduct seriously and is actively
pursuing rules enforcement, education, and prevention then society as a whole may view
the legal profession in a more positive light. A more positive view of legal system and its
officers can help promote confidence in that system and help show that our rule of law
not only affects a select few but everyone.

I believe open and free communication is essential to promote positive social

change. This doctoral study utilized a qualitative methodology. The tool I used was an
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open-ended questionnaire so that the participants in this study could communicate
anonymously, without fear of any retribution or any other negative perceptions. In my
opinion, an open dialogue with free-flowing information is the first step in positive social
change. Future studies that duplicate this doctoral study could further expand this
dialogue and thus further promote positive social change. The more a person, or in this
case the legal community, is exposed to an uncomfortable subject the more they may be
willing to openly talk about that subject. If the community and its members are willing to
talk about ethical misconduct, then that community can address problems and take
appropriate steps to address the problem and promote positive social change.

Positive social change cannot occur without effort and dedication. Awareness is
only the first step in enacting positive social change. I recommend the various bar
associations take a more active role in supporting peer reporting of attorney ethical
misconduct. Enforcement of the rules can only be implemented if the enforcers know
about a violation. However, enforcement should be the final step in this process.
Prevention and education should be the primary focus. Many jurisdictions require
continuing education with a portion of that education in ethics. I recommend additional
education be provided specifically focused on peer reporting aspect.

Reflection of the Researcher

As an attorney, we are taught early in law school to examine any issue from many
different perspectives. This method not only helps a person take any side of any
particular issue but also helps the attorney gain a complete understanding of an issue. We

were taught that understanding the strengths and weaknesses of the opposite view point
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will help strengthen your side of that same subject. Upon reflecting on my experiences as
a researcher, I found this law school mantra also applies to the research process.

As an attorney I found myself not wanting to believe other attorneys would
purposely violate ethical norms. Even though I would read about attorney disciplinary
actions in the state bar publications this concept still seemed isolated. This preconceived
notion was quickly dispelled once I started this study. I believe these preconceptions
may also apply to other attorneys. This is why identifying a problem is often the most
difficult step in problem solving.

The final reflection I have regarding the research process is how challenging it
can be to vocalize the issues, concerns, and conclusions discovered from the process.
Every person who participated in this study had their own story to tell. My challenge was
to compile all of these experiences and share the common themes. These many different
stories converged to tell a single, overall story that I believe we can learn from.

Conclusion

Attorney misconduct harms its victims, the justice system, and the reputation of
the entire profession. The bar associations and its members maintain their integrity by
enforcing model rules of professional conduct. However, enforcement depends on the
legal community appropriately reporting observed misconduct. A problem can only be
addressed and corrected if it is known. This study gives me hope by showing the legal
community is willing to report a peer’s ethical misconduct even though they may be

afraid to report the misconduct for various reasons. The public should have confidence in
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the legal profession and in the justice system because the legal community is dedicated to

the integrity of its profession.
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Appendix A
Cover letter
June 12, 2017
My name is and | am a doctorate student at Walden University.

For my dissertation, | am examining the peer reporting of attorney ethical
misconduct. Because you are a member of the Michigan Bar | am inviting
you to participate in this research study by completing the attached
questionnaire.

The following questionnaire will require approximately ten minutes to
complete. There is no compensation for responding nor is there any known
risk. In order to ensure that all information will remain confidential, please do
not include your name. No personal information of any kind will be collected
Copies of the study will be provided to Walden University.

If you choose to participate in this project, please answer all questions as
honestly as possible and return the completed questionnaires promptly. You
may either participate on line via survey monkey at [link to questionnaire] or
you may mail your responses directly to me.

Participation is strictly voluntary and you may refuse to participate at any time.
Thank you for your time and consideration.

Respectfully,



Appendix B

Questionnaire

1.

2.

10.

Are you an attorney with a law license in good standing?
Are you licensed to practice law in the state of Michigan?
Do you actively practice law in the state of Michigan?
How long have you practiced law?
Have you ever witnessed an attorney violate the Model Rules of Professional
Conduct?

a. Ifyes, what was the nature of the ethical violation?

b. If yes how serious in your opinion was the ethical violation?
If you witnessed or was a party to a peer attorney’s ethical misconduct what
action did you take? (please be specific)
Why did you take that action? (please be specific)
Have you ever filed an ethics complaint against another attorney?

a. Ifyes then briefly describe what was the nature of the complaint?

b. What were the specific motivations for you to file that complaint?
Would you report an ethics violation to the Bar if the perpetrator was a law
partner?

a. If yes then please specifically state why you would report your partner.
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b. If no then please specifically state why you would not report your partner.

Please list any reasons on why you would report any attorney’s ethical

misconduct.
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11. Please list any reasons on why you might not report any attorney’s ethical

misconduct.



	A Qualitative Study of Peer Reporting of Attorney Ethical Misconduct
	Microsoft Word - HELM Approved Dissertation.docx.pdf

