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Table 13

First Round Coding Sheet
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Code category/description Code  Frequency
Understanding legal implications of business decisions 10
Involvement/participation 101
Presence in all stages of business process 1011 7
Training/education 102
Legal consequences using examples/cases/demonstrations 1021 50
Membership trade/professional organizations 1023 1
Negative legal outcome or avoidable loss 1025 11
Knowledge 103
Access to knowledgeable legal counsel 1031 7
Relationship management 104
Environment that encourages managers to seek out/involve legal 1042 7
counsel
Communication 105
Regular and open dialogue with legal counsel 1051 9
Improving workplace collaboration between in-house counsel and 20
managers
Involvement/participation 201
Lawyer/manager actively support the other in all stages of business 2013 21
process
Knowledge 202
Access to knowledgeable legal counsel 2021 11
Relationship management 203
Lawyer/manager work to understand concerns/focus/perspectives of 2031 14
the other
Lawyers build rapport through approachability and socialization 2032 4
Managers view lawyers as valued partners rather than road 2034 27
blocks/deal killers
Communication 204
Open disclosure and timely access to legal department 2041 12
Use of info tech and other tools to support company processes 2042 3

(table continues)



Training/education
Risk management training techniques

Leadership qualities/expectations of counsel

Proactive problem solving

Adaptive

Knowledge of law and business strategy issues
Calm and decisive under pressure

Empathy

Engagement

Communication

Integrity and accountability

Approachability

Professionalism

Demonstration of strategic value
Involvement/participation

Presence in all stages of business process

Collaborative efforts to balance risk/reward
Training/education

Legal consequences using examples/cases/demonstrations
Costs/revenue

Cost effective options to address legal issues

Legal department as source of revenue

Results

Success in managing legal matters

Utilization of appropriate performance metrics
Accountability and integrity

Communication

Proactivity

Proactively address legal issues/trends/risks by taking active role

Integrating legal considerations with business processes
Communication

Timely and effective delivery of legal advice

Presence of clear, up-to-date policies and procedures

Use of info tech and other tools to support organizational processes

180

205

2051 2

30

302 14
303 5

304 16
306 13
307 22
309 10
310 12
312 13
313 2

315 5

40

401

4011 13
4012 6

403

4031 7

404

4041 12
4042 2

405

4051 6

4052 4

406 2

407 4

408

4081 28
50

501

5011 6

5012 3

5014 7

(table continues)



Proactive communication of legal department activities
Relationship management

Environment where manager/lawyer supports contributions of the
other

Training

Identification of legal risks and new developments in law
Knowledge

Develop skills and knowledge beyond legal acumen
Results

Success in managing litigation and other legal matters
Oversight

Active corporate compliance infrastructure

Policy development

Creation of business policies that directly include legal considerations

Involvement/participation

Legal counsel connect with employees at all levels and stages of
business process

5015
502
5022

503
5031
505
5051
506
5062
507
5071
508
5081
509

5092
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The 497 statements provided by the panel in Round 1 fell into 5 major categories

corresponding to open-ended questions contained in the first round questionnaire: (a)

understanding legal implications of business decisions; (b) improving workplace

collaboration between in-house counsel and managers; (c) leadership qualities and

expectations of counsel; (d) demonstration of strategic value, and (e) integrating legal

considerations with business processes. The 5 major categories correspond to the 5 major

themes in the existing literature. The integrating legal considerations with business

processes category contained the largest assortment of codes while the understanding

legal implications of business decisions category contained the smallest assortment of

codes. Table 14 includes the statements derived from the top 5 themes noted most

frequently by panelists in Round 1.
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Table 14

Top 5 Statements Based on Frequency

Theme statement Frequency

Increasing managers’ understanding of the legal implications of their business
decisions through training on the legal consequences of management decisions 50
using real-world examples, cases, or demonstrations.

In-house counsel demonstrating how the legal department adds strategic value 28
by understanding the business and proactively addressing legal issues, trends
and risks that impact the company.

Improving workplace collaboration between in-house counsel and managers by 27
helping managers to view lawyers as valued partners rather than deal killers.

In-house counsel displaying their value as participants on management level 22
teams by supporting the views, perspectives, and concerns of others.

Improving workplace collaboration between in-house counsel and managers by 21
involving in-house counsel in company business processes.

Round 2

| used the codes derived from the data generated in Round 1 to generate 46 theme
statements for the second round questionnaire. To provide participants with information
on the context and purpose of the second round, | indicated in the instructions that the
second round questionnaire contained theme statements derived from the
recommendations submitted by study participants in the first round. | asked participants
to evaluate whether each statement represented a desirable and feasible technique that
will alter unreceptive managerial viewpoints toward the strategic value of law within the

corporate setting using a 5-point Likert scale. The second round questionnaire also
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included instructions for participants to provide a brief explanation of their reasoning if
they applied a rating of 1 or 2 to a statement on either scale. Participants also had the
ability to provide optional comments on each statement. To reduce potential confusion, |
included an example with instructions on how to complete the questionnaire. To facilitate
member checking, | also sorted all first round data in the master spreadsheet according to
participant ID. | then compiled a list to identify the code(s) derived from each piece of
data submitted by each participant. | included an individual list specific to each
participant in the instructions email accompanying the second round questionnaire
identifying the themes derived from his or her first round responses.

Of the 46 theme statements contained in the second round questionnaire, 36 met
the threshold for inclusion in the third round questionnaire. See Appendix G for a
complete list of all ratings supplied by panelists in Round 2. Table 15 includes a list of
the 10 statements that did not pass to the third round. Of the 10 statements that did not
pass to Round 3, 90% failed to satisfy the feasibility threshold as compared to 40% of the
10 statements that failed to satisfy the desirability threshold. The ratings for all 46
second-round statements also reflected a sizable disparity between desirability and
feasibility as 87% of the 46 theme statements received a higher rating for desirability than
for feasibility. Theme statements 36 and 37, which represented 2 of the top 5 themes
noted most frequently by panelists in Round 1, failed to meet the consensus threshold in

Round 2.



Table 15

Theme Statements Failing to Pass to Round 3
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Statement Percentage Percentage
(desirability)  (feasibility)

In-house counsel demonstrating how the legal department adds 57% 17%
strategic value by finding innovative ways for the legal department to
generate revenue.
Improving workplace collaboration between in-house counsel and 70% 43%
managers by fostering their joint use of information technology and
other support tools.
In-house counsel demonstrating how the legal department adds 70% 30%
strategic value by adopting and meeting appropriate performance
metrics.
Integrating legal considerations w/company business processes by 96% 52%
employing in-house counsel who possess business skills and business
knowledge.
Increasing managers’ understanding of the legal implications of their 43% 52%
business decisions through membership in trade/professional
organizations.
Integrating legal considerations w/company business processes by 43% 74%
proactively circulating notices of legal department activities.
Improving workplace collaboration between in-house counsel and 96% 61%
managers by helping managers to view lawyers as valued partners
rather than deal Killers.
In-house counsel displaying their value as participants on management  78% 61%
level teams by supporting the views, perspectives, and concerns of
others.
In-house counsel displaying their value as participants on management 91% 65%
level teams by proactively finding solutions to company problems.
Integrating legal considerations w/company business processes by 65% 35%

fostering the joint use of information technology and other support
tools by managers and in-house counsel.
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In addition to rating the 46 theme statements as to both desirability and feasibility,
participants also provided a diverse array of explanations for their reasoning and optional
comments. Nine panelists provided 20 separate comments in connection with applying
ratings of 1 or 2 to individual theme statements. Fourteen panelists provided 115 optional
comments in connection with their ratings of specific theme statements. | did not detect
any instances within the optional comments where participants questioned or challenged
how I derived the Round 2 theme statements from their first round responses. Appendix
G contains lists of all explanations of reasoning and optional comments provided by
study participants in Round 2.

Round 3

| used the 36 theme statements flagged in Round 2 to generate the third round
questionnaire. | asked participants to evaluate the importance and confidence of each
statement as a technique that will alter unreceptive managerial viewpoints toward the
strategic value of law within the corporate setting using a 5-point Likert scale. The third
round questionnaire also included instructions for participants to provide a brief
explanation of their reasoning if they applied a rating of 1 or 2 to a statement on either
scale. Participants also had the ability to provide optional comments on each statement.
To reduce potential confusion, I included an example with instructions on how to
complete the questionnaire.

Of the 36 theme statements contained in the third round questionnaire, 25

satisfied the 70% measure of consensus. See Appendix H for a complete list of all ratings
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supplied by panelists in Round 3. Table 16 includes a list of the 11 statements that failed

to satisfy the consensus threshold in Round 3. Of the 11 statements that did not satisfy the

70% agreement needed for consensus, only 2 failed to satisfy the importance threshold as

compared to 100% of the statements that failed to satisfy the confidence threshold. The

ratings for all 36 second-round statements also reflected a sizable disparity between

importance and confidence as 78% of the 36 theme statements received a higher rating

for importance than for confidence.

Table 16

Theme Statements Failing to Meet Consensus Threshold in Round 3

Statement

Percentage

Percentage

(importance)  (confidence)

Improving workplace collaboration between in-house counsel and
managers through training on legal risk management techniques.

In-house counsel demonstrating how the legal department adds
strategic value by collaborating w/managers to balance the
risks/rewards associated w/business decisions.

Integrating legal considerations w/company business processes by
successfully managing litigation and other company legal matters.

In-house counsel demonstrating how the legal department adds
strategic value by accepting responsibility for the department’s
decisions.

Increasing managers’ understanding of the legal implications of their
business decisions by using the negative legal outcomes/avoidable
losses undergone by those managers as learning experiences.

In-house counsel displaying their value as participants on management
level teams by bringing professionalism to their work and conduct
w/others.

68%

79%

79%

84%

68%

79%

68%

63%

68%

63%

53%

68%

(table continues)



In-house counsel displaying their value as participants on management
level teams by exhibiting adaptability in the face of change.

Increasing managers’ understanding of the legal implications of their
business decisions by providing access to knowledgeable legal
counsel.

In-house counsel demonstrating how the legal department adds
strategic value by successfully managing litigation and other legal
matters.

In-house counsel displaying their value as participants on management
level teams by maintaining a friendly and approachable demeanor.

In-house counsel demonstrating how the legal department adds
strategic value by finding cost effective ways to address legal issues.

84%

84%

79%

79%

74%
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63%

68%

63%

68%

68%

As indicated in Table 17, 25 statements satisfied the 70% agreement threshold in

Round 3. These 25 statements represented a consensus by the panel on techniques that

will alter unreceptive managerial viewpoints toward the law within the corporate setting.

The list of 25 final consensus items included statements from each of the 5 major

categories corresponding to the open-ended questions from the first round questionnaire.

The percentage breakdown of statements from the 5 categories represented in the list of

25 final consensus items consisted of the following: integrating legal considerations with

business processes (28%), improving workplace collaboration between in-house counsel

and managers (20%), leadership qualities and expectations of counsel (20%),

understanding legal implications of business decisions (16%), and demonstration of

strategic value (16%).



Table 17

Theme Statements that Satisfied Consensus Threshold in Round 3
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Statement

Percentage
(importance)

Percentage
(confidence)

Integrating legal considerations w/company business processes by
delivering timely and effective legal advice.

In-house counsel displaying their value as participants on management
level teams by exhibiting accountability and integrity.

Integrating legal considerations w/company business processes by
stimulating a work environment where managers and lawyers
recognize and rely on each other's contributions to the company.

Improving workplace collaboration between in-house counsel and
managers by involving in-house counsel in company business
processes.

In-house counsel demonstrating how the legal department adds
strategic value by understanding the business and proactively
addressing legal issues, trends and risks that impact the company.

Increasing managers’ understanding of the legal implications of their
business decisions by involving in-house counsel in company business
processes.

Integrating legal considerations w/company business processes
through the dissemination of clear, up-to-date company policies and
procedures by in-house counsel.

Integrating legal considerations w/company business processes
through corporate compliance programs.

In-house counsel undertaking to improve workplace collaboration
between in-house counsel and managers through building rapport
w/managers.

Increasing managers’ understanding of the legal implications of their
business decisions by promoting regular/open dialogue between
managers and in-house counsel.

100%

95%

84%

89%

89%

95%

74%

74%

74%

95%

89%

100%

79%

84%

89%

74%

79%

74%

79%

89%

(table continues)



Integrating legal considerations w/company business processes by
providing training on identifying legal risks and legal developments
affecting the company.

In-house counsel demonstrating how the legal department adds
strategic value by participating in business processes.

Integrating legal considerations w/company business processes by
involving in-house counsel in company business processes.

Improving workplace collaboration between in-house counsel and
managers by fostering easy-access, open communication between
managers and in-house counsel.

In-house counsel displaying their value as participants on management
level teams by possessing extensive knowledge of the legal and
business issues affecting the company.

Improving workplace collaboration between in-house counsel and
managers by helping lawyers and managers to understand each other's
concerns and perspectives.

Integrating legal considerations w/company business processes by
creating business policies that directly include legal considerations.

Increasing managers’ understanding of the legal implications of their
business decisions by fostering a work environment where managers
are comfortable seeking the advice of in-house counsel.

Improving workplace collaboration between in-house counsel and
managers by ensuring managers have access to knowledgeable legal
counsel.

In-house counsel demonstrating how the legal department adds
strategic value by providing training on the legal consequences of
management decisions using real-world examples, cases, or
demonstrations.

In-house counsel displaying their value as participants on management
level teams by actively engaging in business processes.

In-house counsel demonstrating how the legal department adds
strategic value by providing timely, effective legal advice and updates
on legal matters affecting the organization.

79%

84%

95%

95%

95%

84%

79%

100%

79%

84%

84%

84%
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84%

74%

79%

89%

79%

74%

74%

84%

74%

79%

79%

79%

(table continues)
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Increasing managers’ understanding of the legal implications of their 79% 84%
business decisions through training on the legal consequences of

management decisions using real-world examples, cases, or

demonstrations.

In-house counsel displaying their value as participants on management 89% 79%
level teams by exercising calm judgment under pressure.

In-house counsel displaying their value as participants on management 95% 89%
level teams by exhibiting strong communication skills.

In addition to rating the 36 theme statements as to both importance and
confidence, participants also provided a diverse array of explanations for their reasoning
and optional comments. Five panelists provided 21 separate comments in connection with
applying ratings of 1 or 2 to individual theme statements. Six panelists provided 62
optional comments in connection with their ratings of specific theme statements.
Appendix H contains lists of all explanations of reasoning and optional comments
provided by study participants in Round 3.

Summary

This chapter contained the results of a 3-round qualitative Delphi study conducted
to address the following research question: What is the level of consensus among in-
house general counsel working across business industries in the United States with regard
to techniques that will alter unreceptive managerial viewpoints toward the strategic value
of law within the corporate setting? The comments supplied by the panel in response to
the 6 open-ended questions contained in Round 1 led to the generation of 497 statements
and 46 theme statements. The integrating legal considerations with business processes

category contained the largest assortment of codes while the understanding legal
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implications of business decisions category contained the smallest assortment of codes.
The top 5 themes noted most frequently by panelists in the first round consisted of the
following statements: (a) training on the legal consequences of management decisions
using real-world examples, cases, or demonstrations; (b) efforts by the legal department
to understand the business and proactively address legal issues, trends and risks that
impact the company; (c) improving workplace collaboration between in-house counsel
and managers by helping managers to view lawyers as valued partners rather than deal
killers; (d) efforts by in-house counsel to support the views, perspectives, and concerns of
others; and (e) involving in-house counsel in company business processes. Figure 5

includes a graphical representation of the top 5 themes based on frequency.

Involving in-
house counsel in
company
business
processes Y

14 4

Training using

Supporting real world

views,
perspectives, and
concerns of
others
15%

Viewing lawyers
as valued
partners

Proactively
addressing legal
issues, trends
and risks that
impact the

Figure 5. Top 5 statements based on frequency.
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Of the 46 theme statements contained in the second round questionnaire, 36 met
the threshold for inclusion in the third round questionnaire. Of the 10 statements that did
not pass to Round 3, 90% failed to satisfy the feasibility threshold as compared to 40% of
the 10 statements that failed to satisfy the desirability threshold. The ratings for all 46
second-round statements also reflected a sizable disparity between desirability and
feasibility as 87% of the 46 theme statements received a higher rating for desirability than
for feasibility. Theme statements 36 and 37, which represented 2 of the top 5 themes
noted most frequently by panelists in Round 1, failed to meet the consensus threshold in
Round 2.

Of the 36 theme statements contained in the third round questionnaire, 25
satisfied the 70% measure of consensus. Of the 11 statements that did not satisfy the 70%
agreement needed for consensus, only 2 failed to satisfy the importance threshold as
compared to 100% of the statements that failed to satisfy the confidence threshold. The
ratings for all 36 second-round statements also reflected a sizable disparity between
importance and confidence as 78% of the 36 theme statements received a higher rating
for importance than for confidence.

The percentage breakdown of statements from the 5 categories represented in the
list of 25 final consensus items consisted of the following: integrating legal
considerations with business processes (28%), improving workplace collaboration
between in-house counsel and managers (20%), leadership qualities and expectations of

counsel (20%), understanding legal implications of business decisions (16%), and
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demonstration of strategic value (16%). The key findings of this study suggest that
organizations may wish to pursue techniques related to integrating legal considerations
with business processes ahead of efforts to help managers understand the legal
implications of their business decisions or ahead of efforts to demonstrate the legal
department’s strategic value. Chapter 5 will include an interpretation of the study
findings as well as a discussion of the limitations, recommendations, and implications for

this study.
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Chapter 5: Discussion, Conclusions, and Recommendations
Introduction

The purpose of my qualitative Delphi study was to build consensus among in-
house general counsel working across business industries in the United States with regard
to techniques that will alter unreceptive managerial viewpoints toward the strategic value
of law within the corporate setting. Based on the purpose of my study, a qualitative
research tradition was most appropriate. As noted by Barnham (2015), qualitative
research embraces a psychological, in-depth approach wherein a researcher seeks to
comprehend why individuals behave or think in particular ways. Given that this study did
not include the examination of relationships, differences, effects, or predictions between
independent and dependent variables, both the quantitative research tradition and the
mixed-methods research tradition were inappropriate. The purpose and nature of the
research question supported the use of a Delphi design. The Delphi method was
appropriate based on the need for in-house general counsel to develop common
techniques for altering unreceptive managerial viewpoints toward the law to spearhead
the advancement of legal knowledge within the organization (Bird & Orozco, 2014;
Evans & Gabel, 2014).

The results of this study include a consensus by the study panel on 25 techniques
that will alter unreceptive managerial viewpoints toward the law within the corporate
setting. The percentage breakdown of statements from the 5 categories represented in the

list of 25 final consensus items consisted of the following: (a) integrating legal
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considerations with business processes—statements related to the delivery of legal
advice, a supportive work environment, policies and programs, training, and workplace
participation; (b) improving workplace collaboration between in-house counsel and
managers—statements related to workplace participation, communication, access to
knowledgeable legal counsel, and a supportive work environment; (c) leadership qualities
and expectations of counsel—statements related to accountability and integrity, access to
knowledgeable legal counsel, workplace participation, and communication; (d)
understanding legal implications of business decisions—statements related to workplace
participation; communication, a supportive work environment, and training; (e)
demonstration of strategic value—statements related to training, access to knowledgeable
legal counsel, workplace participation, and the delivery of legal advice. Figure 6 includes
a visual depiction of the percentage breakdown of statements from the 5 categories

represented in the list of 25 final consensus items.
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Demonstration of
strategic value
16%

Understanding
legal implications
16%
Improving
Leadership workplace
collaboration

qualities and
expectations of
counsel
20%

20%

Figure 6. Percentage breakdown of categories in final consensus items.

The key findings of this study indicate that organizations should pursue
techniques related to integrating legal considerations with business processes ahead of
efforts to help managers understand the legal implications of their business decisions or
ahead of efforts to demonstrate the legal department’s strategic value. In this chapter, I
compare my findings to the peer-reviewed literature described in Chapter 2, analyze and
interpret my findings in the context of the theoretical framework, identify limitations,
communicate recommendations and implications, and conclude with a final message that
captures the key essence of the study.

Interpretation of Findings

The overall findings of this study include a consensus by the study panel on 25

techniques that will alter unreceptive managerial viewpoints toward the law within the

corporate setting. Twenty-one of the 46 original theme statements failed to satisfy the
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70% consensus threshold in Round 2 and Round 3 collectively. A discussion of non

consensus items must fall alongside the final consensus items, as both sets of items

highlight the areas where organizations should direct limited time and resources in

conjunction with techniques aimed at addressing the central problem explored in this

study. Table 18 contains descriptive statistics corresponding to findings from each round

of the study. The inclusion of Question 6 in the first round questionnaire was intended to

reduce the potential exclusion of responses that were relevant to the study purpose but not

directly addressed by the first 5 open-ended questions. Of the 39 statements submitted in

response to Question 6, only 31 contained responsive answers. As | incorporated each of

the 31 responsive statements into second-round theme statements from the other 5 major

categories, they did not lead to the generation of any separate statements on the second-

round questionnaire.
Table 18

Overall Study Findings

Category Statements Statements Statements Portion of
generated on Round 2 meeting statements
by panel in  questionnaire  questionnaire final representing

Round 1 €onsensus final
CONSensus
Understanding legal 92 7 4 16%
implications of business
decisions
Improving workplace 94 8 5 20%

collaboration between in-
house counsel and
managers

(table continues)
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Leadership 112 10 8 5 20%
qualities/expectations of
counsel

Demonstration of strategic 86 10 8 4 16%
value

Integrating legal 74 11 8 7 28%
considerations w/business
processes

Anything else not included 39 n/a n/a n/a n/a
in answers to questions 1
through 5

Delphi Study Round 1

The first-round questionnaire contained 6 open-ended questions derived from
main themes within the academic literature. Twenty-nine individuals responded to the
first-round questionnaire, leading to the generation of 497 individual statements spanning
5 main categories corresponding to the open-ended questions contained from the first
round questionnaire: (a) understanding legal implications of business decisions; (b)
improving workplace collaboration between in-house counsel and managers; (c)
leadership qualities and expectations of counsel; (d) demonstration of strategic value, and
(e) integrating legal considerations with business processes.

Understanding legal implications of business decisions. The panel’s first-round
recommendations in response to the first open-ended question led to the generation of 7
theme statements for use in the second-round questionnaire spanning the following 5 sub-
categories: involvement and participation, training and education, knowledge,
relationship management, and communication. Relative to the other 4 categories

generated by the first-round data, this category contained the smallest assortment of
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codes (7) and the second to smallest total frequency of codes (92). Out of all the topics
addressed by the study panelists in response to the first round questionnaire, the panelists
made 50 references collectively to training on the legal consequences of management
decisions using real-world examples, cases, or demonstrations in connection with
recommendations for understanding legal implications of business decisions. Based on the
number of references to the concept, | expected that the theme statement would, at a
minimum, pass to the third round.

Improving workplace collaboration between in-house counsel and managers.
The panel’s first-round recommendations in response to the second open-ended question
led to the generation of 8 theme statements for use in the second-round questionnaire
spanning the following 5 sub-categories: involvement and participation, knowledge,
relationship management, communication, and training and education. These are the
same as the 5 sub-categories generated in response to the panelists’ recommendations
related to the open-ended question on understanding legal implications of business
decisions. This indicates the presence of commonalities between the main categories.
Relative to the other 4 categories generated by the first-round data, this category
contained the second to smallest assortment of codes (8) but the third highest frequency
of codes (94). The second open-ended question on the first round questionnaire did not
lead to the generation of the largest assortment of codes or the highest frequency of
codes. While I derived the other open-ended questions from the literature, | expected that
the second open-ended question would generate the most data due to my belief that it had

the closest intuitive connection to the main study topic.
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Leadership qualities and expectations of counsel. The panel’s first-round
recommendations in response to the third open-ended question led to the generation of 10
theme statements for use in the second-round questionnaire spanning the following
categories: proactive problem solving, adaptability, knowledge of law and business
strategy issues, calm and decisive under pressure, empathy, engagement, communication,
integrity and accountability, approachability, and professionalism. Relative to the other 4
categories generated by the first-round data, this category tied with the demonstration of
strategic value category for the second largest assortment of codes but had the highest
total frequency of codes. Figure 7 contains a visual representation of the first-round codes

related to leadership qualities and expectations of counsel.

Approachability Professionalism
2% 4%

Proactive . Adaptive
4%

Integrity and
accountability
12%

Communication Knowledge
11%

Engagement
9%

Calm/decisive
under pressure
12%

Figure 7. Codes related to leadership qualities and expectations of counsel
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Based on the assortment and frequency of codes, | expected that this category would have the
highest concentration of theme statements in the final list of consensus statements generated
from the third-round questionnaire. Due to suggestions by researchers in the literature that
some employees may fear interactions with company lawyers (Jensen & Gunn, 2014;
Lovett, 2015; Travis & Tranter, 2014), it was surprising that only 7% of the first-round
panelists cited approachability as a potential recommendation in response to this
question. | expected that the panelists would recognize the perceptions placed on them by
non lawyers with respect to such fears or anxieties and would, therefore, seek to address
such perceptions. A potential explanation for this low percentage may stem from beliefs
by in-house counsel that approachability cannot come at the cost of professional
judgment or obligations to make decisions in the best interest of the company.
Demonstration of strategic value. The panel’s first-round recommendations in
response to the fourth open-ended question led to the generation of 10 theme statements
for use in the second-round questionnaire spanning the following 7 sub-categories:
involvement and participation, training/education, costs/revenue, results, accountability
and integrity, communication, and proactivity. Three of these sub-categories,
communication, involvement and participation, and training and education are also
represented in 3 of the other main categories. This further illustrates the presence of
commonalities between the main categories. Relative to the other 4 categories generated
by the first-round data, this category tied with the leadership qualities and expectations of
counsel category for the second largest assortment of codes (10) and had the second-

highest total frequency of codes (110). Similar to the leadership qualities and expectations
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of counsel category, due to the assortment and frequency of codes | expected that this
category would have a high concentration of theme statements in the final list of consensus
statements generated from the third-round questionnaire. It was particularly surprising that
only 7% of the first-round panelists cited accountability and integrity as a potential
recommendation in response to this question. Because of the growing frequency of legal
scandals and the growing costs associated with corporate legal malfeasance (DLA Piper
2016; Foose, 2016; Skelton & Lee, 2016), | expected more members of the panel to
reference the connection between accountability, integrity, and strategic value.
Integrating legal considerations with business processes. The panel’s first-
round recommendations in response to the fifth open-ended question led to the generation
of 11 theme statements for use in the second-round questionnaire spanning the following
8 sub-categories: communication, relationship management, training, knowledge, results,
oversight, policy development, and involvement/participation. Five of these sub-categories,
communication, relationship management, training, knowledge, and involvement and
participation are also represented in 3 of the other main categories. This main category also
shares a sub-category based on results with the demonstration of strategic value category.
This further illustrates the presence of commonalities between the main categories.
Relative to the other 4 categories generated by the first-round data, this category had the
largest assortment of codes (11) but had the lowest total frequency of codes (72). Based
on the low frequency of codes relative to other categories, a degree of uncertainty existed
regarding how many theme statements would pass to the final list of consensus statements

generated from the third-round questionnaire.
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Delphi Study Round 2

The second-round questionnaire contained 46 theme statements derived from the
recommendations supplied by the study panel in Round 1. Of the 46 theme statements
contained in the second round questionnaire, 36 met the threshold for inclusion in the
third round questionnaire. Of the 10 statements that did not pass to Round 3, 90% failed
to satisfy the feasibility threshold as compared to 40% of the 10 statements that failed to
satisfy the desirability threshold. To facilitate the interpretation of the findings for Round
2, | have separated this section into 2 categories: (a) statements that failed to satisfy the
consensus threshold, and (b) statements that satisfied the consensus threshold.

Statements that failed to satisfy the consensus threshold.

Revenue generation. The combined ratings in Round 2 reflected doubts by the
panel as to the desirability and feasibility of demonstrating the strategic value of the legal
department through innovative ideas aimed at revenue generation. The failure of this
statement to pass to Round 3 by such a wide margin supports the skepticism evinced by
Barton (2015), Berger-Walliser (2012) and Jorgensen (2014) regarding the capacity and
suitability of using the law as a tool for value cultivation in the manner described by
scholars in the proactive law movement. The comments reflect that even members of the
legal department still view it as a cost center, as well as include concerns that making
legal counsel responsible for revenue generation will cloud professional judgment and
lead to conflicts of interest. This statement received the lowest collective feasibility rating

out of the 10 Round 2 statements that did not pass to Round 3. In contrast, this finding
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diverges from the assertions by Bird and Orozco (2014), Siedel and Haapio (2016), and
Bagley (2008) in their pathways of legal strategy, manager’s legal plan (MLP), and legal
astuteness frameworks respectively that legal strategy serves as a source of tangible value
creation. This finding supports the conclusions by Barton (2015), Berger-Walliser (2012)
and Jorgensen (2014) that proactive law, which centers on using the law as a mechanism
for value cultivation, has not yet achieved widespread acceptance or universal
comprehension among members of the legal community.

The comments and ratings highlight an assortment of viewpoints toward the issue
of revenue generation by the legal department. One panelist noted how managers want
lawyers to focus on legal issues but not on monetary concerns. This statement, if an
accurate description, seems to exemplify the reactive approach to legal issues described
by Bagley et al. (2016) that is typical of managerial thinking. If the legal department
begins to engage in revenue generation activities, other departments within the
organization may view those actions as the legal department overstepping its boundaries
or role. The implication is that although revenue generation activities by the legal
department may benefit the organization’s bottom line as a whole, those activities may
not have the desired effect of altering unreceptive managerial viewpoints toward the
strategic value of law within the corporate setting. Other comments supplied by the panel
in Round 2, including statements by panelists questioning why the legal department
would want to generate revenue, indicate that some general counsel do not view revenue

generation as a concern or responsibility of the legal department. The implication is that
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members of the legal department may view any proposed revenue-generation initiatives
as attempts to impose additional or unnecessary responsibilities on the department.

Performance metrics. The combined ratings from the panel in Round 2 indicated
feelings of desirability but not feasibility regarding the use of performance metrics to
demonstrate the legal department’s strategic value. The results are inconsistent with the
examined peer-reviewed literature on the issue of applying performance metrics to the
legal department. Di Cicco Jr. (2013) suggested that the creation of clear performance
metrics on managing the costs of litigation and transactional legal work will need to
accompany efforts to create zero-expense legal departments. The ratings and comments
weaken Di Cicco Jr.’s contention that zero-expense legal departments will invariably
include clear performance metrics. This finding also highlights a potentially serious
challenge to the corporate legal standard (CLS) proposed by Wong (2014), a framework
that relies on the application of universal metrics classification systems to in-house legal
departments.

The comments and ratings further reflect a dichotomy of positive and negative
viewpoints toward the issue of performance metrics. One panelist noted that imposing
performance metrics on the legal department could elevate perceptions of the department
by subjecting it to similar performance requirements as other departments in the
organization. This comment suggests that performance metrics for legal may have a
positive effect by reducing conflict with other departments through the creation of

consistency as to accountability in performance across departments.
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The comments by other panelists in Round 2 also suggest that the adoption of
performance metrics by the legal department will engender organizational conflict. One
panelist commented how organizations struggle to pinpoint meaningful metrics for the
legal department. A potential explanation for this difficulty is that the complexities and
diverse variable inherent to some legal situations render the application of meaningful
metrics unworkable. Another panelist noted that imposing performance requirements on
the legal department confuses the basic role(s) of the department itself. These statements
suggest that some general counsel may hold the belief that organizations cannot or should
not impose the same performance standards on the legal department as they do on other
departments. This finding also aligns with the conclusion by Rahim (2002) that
incompatible goals, activities, or preferences serve as a source of conflict. The
implication is that in addition to the difficulties surrounding the creation of valid and
reliable performance metrics for legal department activities, such initiatives will face
heavy opposition.

Information technology. The combined ratings from the panel in Round 2
indicated low levels of agreement regarding the desirability and feasibility of efforts to
promote the joint use of information technology by managers and in-house counsel. Both
theme statements in the second-round questionnaire that focused on the joint use of
information technology failed to pass to Round 3. Although these findings do not
necessarily discredit prior research by the Association of Corporate Counsel (2013, 2014,

2015), Conley et al. (2013) and Kaplan (2012) that understanding information technology
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is an essential skill for general counsel, the findings do highlight additional
considerations and challenges relative to the collaborative use of information technology
by managers and in-house counsel. The emphasize of such considerations and challenges
may pose difficulties for the re-design of legal systems noted by Barton (2015) and for
the collaboration between legal counsel, corporate executives, and technology experts
envisioned by McAfee (2014) and Shackelford (2016).

The comments supplied by the panel provide some explanation and insight as to
why both of the information technology related theme statements in Round 2 failed to
pass to Round 3. One panelist noted in more than 1 comment that organizations may face
difficulties forcing employees to use shared information technology platforms. Another
panelist noted, “I might be a bit of a luddite, but | am generally skeptical of using IT in
place of face to face connections.” Combined with the low feasibility ratings, these
comments suggest that in-house counsel will oppose efforts to improve workplace
collaboration, or efforts to integrate legal considerations into company business
processes, through the joint use of information technology by managers and in-house
counsel. This finding aligns with statements by Rahim (2002) that organizational conflict
may occur in situations where individuals are: (a) compelled to perform activities that are
unrelated to their needs; or (b) where individuals have distinct behavioral preferences
regarding a joint action. In light of the increased use of information technology within the
organization due to changing business models wrought by globalization (Phillips, 2014;

Rapoport, 2014; Susskind, 2013), the expressed reticence by general counsel toward the
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joint use of information technology may represent a growing, or previously unexamined,
topic of divergence between managers and lawyers alongside differences in education,
training, and discipline-specific language.

This issue also has accompanying repercussions for organizational change. The
successful implementation of organizational change depends on the successful
management of employees’ interpersonal relationships in the workplace (Bouckenooghe,
Devos, & Van den Broeck, 2009). In addition to managing potential interpersonal
conflict between managers and in-house counsel that may stem from diverging
viewpoints, organizational change agents who consider initiatives aimed at fostering the
joint use of information technology will need to address the opposition to such initiatives
potentially posed by in-house counsel.

Lawyers who possess business skills. The ratings in Round 2 indicated feelings of
high desirability but low feasibility by the panel toward efforts to integrate legal
considerations into company business processes by employing in-house counsel with
business skills and business knowledge. These findings are consistent with the
conclusions noted by Cochran (2014), Rhode (2010, 2011), Trezza (2013) and Weinstein
et al. (2013) that many lawyers often lack formal training, ability, and comfort with
business and leadership skills. These findings thus potentially conflict with the work of
the Association of Corporate Counsel (2014) indicating that a majority of chief legal
officers have played an increasing role in corporate strategy development in recent years.

The discrepancy in findings may stem from the difference in roles: the Association of
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Corporate Counsel study surveyed chief legal officers whereas the present study covered
individuals serving as general counsel. Evers (2017) noted, however, that consistency
does not exist in legal job titles across organizations. The desirability ratings relative to
the expansion of general counsels’ roles to include business strategy are relatively
consistent with the existing literature. As noted by Conley et al. (2013) and Kaplan
(2012), it is important that in-house counsel possess a variety of non legal skills,
including an understanding of business management, project management, human
resources, budgeting, and marketing.

Viewpoints that lawyers are deal killers. The collective ratings supplied by the
panelists in Round 2 indicated feelings of high desirability but low feasibility in
connection with the statement that helping managers to view lawyers as valued partners
rather than deal killers will improve workplace collaboration between in-house counsel
and managers. The feasibility ratings are consistent with the work by Evans and Gabel
(2014), as well as and Siedel and Haapio (2010), which highlights that managers
routinely view the law as a constraint on allowed activities and impairment to
organizational growth. The desirability ratings are consistent with the work of Lees et al.
(2013), Lovett (2015) and Perrone (2014) highlighting the benefits stemming from
cultivating and improving relationships between lawyers and managers in the
organizational setting.

The comments and ratings provided by the panel in Round 2 reflect a unique

viewpoint regarding the statement on improving workplace collaboration between in-
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house counsel and managers by helping managers to view lawyers as valued partners
rather than deal killers. In 1 comment a panelist noted although it is important to find
solutions rather than simply identify problems, situations exist where the risk and reward
tradeoff will require the avoidance of a particular deal. This comment also reflects the
pressures placed upon in-house counsel to support the decisions or activities of their non
lawyer colleagues. As noted by Kaster (2012), such pressures may also lead in-house
lawyers to ignore critical facts that may affect key decisions. This comment also
implicates several of the situations noted by Rahim (2002) that will lead to organizational
conflict. The comment provides additional context for the viewpoint that lawyers are deal
killers. Although the available comments and ratings supplied by the panelists are
consistent with the view that lawyers are not team players, they also emphasize the
possibility that it is the position held by the in-house counsel, rather than an absence of
knowledge or desire related to teamwork, that requires advocating the termination of
certain deals. In-house lawyers cannot escape the deal-killer personification without
sacrificing their obligations to examine the risk and reward tradeoff connected to deals
pursued by the organization.

Supporting the views, perspectives, and concerns of others. The collective
ratings supplied by the panelists in Round 2 indicated high ratings for desirability but low
ratings for feasibility in connection with in-house counsel displaying their value as
participants on management level teams by supporting the views, perspectives, and

concerns of others. This finding casts doubt on the conclusions by Bagley and Roellig
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(2013), as well as Lovett (2015), that general counsel will encourage non lawyer
managers to assume more participatory, hands-on roles in legal affairs affecting their
organizations.

The comments and ratings by the panel in Round 2 reflect an assortment of
viewpoints in connection with the statement of in-house counsel displaying their value as
participants on management level teams by supporting the views, perspectives, and
concerns of others. One panelist commented that it is not the job of the in-house lawyer
to support viewpoints but rather to provide legal guidance. This comment serves as a
reminder that not all in-house lawyers, even those serving in the role of general counsel,
necessarily believe that the roles and responsibilities of company lawyers go beyond the
delivery of legal advice. The comment also signifies that not all in-house counsel may
serve as effective catalysts for efforts geared toward addressing the promotion of efforts
to alter unreceptive managerial viewpoints toward the strategic value of law within the
corporate setting. A potential explanation for the low feasibility score is explained by
another panelist who noted that others cannot expect in-house counsel to suppress their
own judgment and independent thoughts. This comment reflects the organizational
conflict described by Wald (2015), wherein in-house lawyers will routinely face
pressures to support the decisions or activities of their non lawyer colleagues. This
comment by the panelist also implicates several of the situations noted by Rahim (2002)

that will lead to organizational conflict.
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Communication. The theme statement on integrating legal considerations with
business processes through the circulation of legal department activity notices failed to
pass to the third round due to a low collective rating for desirability. At first glance, this
result may appear inconsistent with conclusions by Haapio (2015) that communication
between lawyers and managers will integration legal and business considerations within
the organization. Research by the Association of Corporate Counsel (2014), Bird and
Orozco (2014), and Lees et al. (2013) also emphasize the importance of effective
communication in an interdisciplinary, organizational setting. A review of the comments
accompanying the ratings suggests a possible explanation for the low collective rating.
An obstacle to the circulation of legal department activity notices identified by multiple
panelists centered on concerns that such communications may erode attorney-client
privilege. If additional panelists shared this concern when interpreting the language of the
theme statement, this result would reinforce concerns identified by Bryans (2015) and
Heiring and Widmer (2015) with respect to the dissolution of attorney-client privilege.

The comments by the panel in Round 2 provide a unique perspective on the
circulation of activity notices by the legal department. The comments raise the possibility
that even genuine, sincere efforts by the legal department to increase transparency over
its activities may have negative, unintended results. One panelist noted that employees
outside the legal department might interpret the notices as a means for the legal
department to boast about its collective accomplishments. Because of the prevalence of

interpersonal conflicts between managers and lawyers in the organizational setting
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(Lewis et al., 2014), as well as the numerous factors that drive managerial cognitive
biases and mental frames toward the legal department (Henderson, 2014; Rapoport,
2014), it is important not to discount such a possibility. Other comments centered on the
possibility that constant reminders about legal actions involving the company may lead
employees to worry constantly about litigation issues.

Statements that satisfied the consensus threshold.

Cost savings. The combined ratings from the panelists in Round 2 indicated high
levels of agreement with the desirability and feasibility of efforts to demonstrate the
strategic value of the legal department by finding cost-effective ways to address legal
issues. This lends potential support to the assertions of Di Cicco Jr. (2013) that corporate
counsel may change managerial perceptions of lawyers’ roles within the company by
transforming the legal department into a zero-expense legal department. The findings also
extend Di Cicco Jr.’s work by drawing attention to 2 important considerations that should
accompany cost cutting measures in the legal department, including: (a) cost efficiency in
the legal department cannot come at the expense of quality or decency, and (b) the legal
department must examine cost-effectiveness relative to the legal situation at issue. These
considerations allude to potential issues of organizational conflict; wherein in-house
counsel may face pressure to modify their approaches to different legal issues. As noted
by Remus (2013), circumstances often arise where corporate lawyers face pressure to

support specific policies or tactics to please certain members of the organization.
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Timely delivery of effective legal advice. The collective ratings by the panelists in
Round 2 indicated high levels of agreement with the desirability and feasibility of efforts
to integrate legal considerations into company business processes through the delivery of
timely and effective legal advice. The collective ratings supplied by the panelists in
Round 2 also indicated high levels of agreement with the statement concerning efforts by
in-house counsel to demonstrate the strategic value of the legal department by providing
timely, effective legal advice and updates on legal matters that affect the organization.
One panelist in Round 2 noted that this is a must-have value proposition for every legal
department. These findings are consistent with indications by Lees et al. (2013) that legal
departments will need to maintain the necessary behaviors, resources, processes, and
procedures to successfully respond to emerging issues in a timely and efficient manner.
The findings are also consistent with Mottershead and Magliozzi (2013) who noted that
the ability to swiftly bring legal knowledge to bear to diverse business situations in a
flexible and adaptable manner is crucial to success in the modern legal profession.

Accountability and integrity. The collective ratings supplied by the panelists in
Round 2 indicated high levels of agreement with the desirability and feasibility of efforts
by in-house counsel to display their value as participants on management level teams by
exhibiting accountability and integrity. The panel also exhibited a high level of
agreement with the statement regarding how the legal department adds strategic value
through accepting responsibility for its decisions. These findings are consistent with the

work of Broderick (2010) who indicated that integrity is a critical leadership attribute.



